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1.  INTRODUCTION 

Countries around the world are currently battling against the COVID-19 pandemic. Much is unknown 

about the virus, as has become apparent from some of the things being said by government scientific 

advisors. Meanwhile, South Africans have had to give up their freedoms, including the right to earn a 

living, because of how the government has chosen to respond to the pandemic. 

In drafting these proposals, the underlying assumption being made is that preserving the 

constitutionally enshrined rights of South Africans is the sole reason for the government's existence. 

Government’s lawful mandate is inextricably tied to the Constitution, within which its lawful authority 

is similarly originated. The implication being, therefore, that the goal of every piece of legislation, every 

action of the executive, every court judgment, should be the protection of these rights. 

As a corollary to this, these rights should be seen as inseparable. As the Constitutional Court held in 

S v Makwanyane, the Constitution must be read as a whole – no part of it is isolated from the other.1 

Often, thus, with the violation of one right comes the imperilling of another. This is because, without 

the full enjoyment of these rights, the scope to respond to the vicissitudes of nature is severely 

curtailed. Without property rights, our use of tools that aid survival and expand the freedom of action 

is similarly limited, and, of course, without life, there is no enjoyment of any right. 

This does not mean that life takes precedence over other rights, as the other rights are required to 

enjoy the right to life in the first place. A practical example of this are the South Africans who have 

been killed by security forces during the lockdown. The government killed these individuals for doing 

nothing other than exercising their constitutional rights to free movement, to work and earn a living, 

to trade among each other freely.2 

As the government embarks on an unprecedented effort to protect our right to life, it can only fail if 

it tries to go about this effort by taking away the other hard-won rights of South Africans. This is apart 

from the economic devastation that will likely follow from the measures taken by various governments 

around the world. It should not be a matter of controversy to state that the economy is how every 

human being stays alive and healthy. 

  

 
1  S v Makwanyane and Another 1995 (3) SA 391 (CC) at para 10. 
2  Inter alia sections 21 and 22 of the Constitution, respectively. 
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2.  UNCERTAINTY IN POLICY AND NATURE 

Policymaking is subject to numerous pitfalls, not least among which are unintended consequences. 

Unintended consequences, as they apply to public policy, are simply the result of the refusal to 

appreciate the full implications and ramifications of the policy for human action.3 This means that 

policy has to take account of the fact that human beings have a complex and subjective inner life, and 

that this is true of every individual. 

A related problem is that nature is largely stochastic, i.e., natural systems are governed by random 

distribution functions. This means every value we measure, and every scientific model, requires 

estimating the parameters of the relevant statistical distribution(s) to be meaningful. A part of the 

problem is that natural systems cannot be effectively isolated to be studied one system at a time. There 

is also measurement error due to instrument limitation and other sources of ‘noise’. 

Therefore, any scientific model is subject to some error, and that is why both the quality and quantity 

of empirical data matter. 

The existence of these two sources of uncertainty in the public policy and the natural sciences arenas, 

makes it impossible to fulfil the minimum constitutional requirement of rational policy4 if both sources 

of uncertainty are not fully accounted for. In South Africa’s response to COVID-19, there is evidence 

that the government failed to account for both sources of uncertainty in terms of accounting for the 

socio-economic consequences of the policy, as well as accounting for the uncertainty in the models 

being used to justify the need for that policy. 

This removes any rational justification for continuing the lockdown. In the first instance, the 

government claims it is relying on economic analysis and modelling to quantify the costs versus the 

benefits of a lockdown. “Lockdown” is the colloquial term for the set of regulations which started 

coming into effect from 26 March 2020 under the Disaster Management Act,5 in response to COVID-

19. We have no evidence, however, that such analysis exists, and whether it makes sound assumptions, 

taking into account the limits imposed by the reality of human action. 

In the second instance, government scientific advisors have made statements in the media that seem 

to undermine the scientific logic of the lockdown itself.6 While a layman must in almost all cases defer 

to the scientist when it comes to the fine details of their scientific field, we are also the guardians of 

our rights and deserve a coherent logical explanation of the science. In particular, the logic of why the 

rights of citizens should be taken away in order to respond to a pandemic outbreak should be made 

clear to citizens and when this logic dictates a different course, citizens should be able to question 

 
3  Gallaway L. “Some Austrian perspectives on unintended consequences”. (1997). 10(2) Review of Austrian Economics. 
4  Mzolo N. “The Rule of Law, the principle of legality and the test for rationality: A critical analysis of South African jurisprudence 

in light of the separation of powers”. (2016). University of Kwa-Zulu Natal. 
5  Disaster Management Act (57 of 2002). https://www.gov.za/documents/disaster-management-act. 
6  Heywood M and Madhi S. “Webinar: The Inside Track – a special COVID-19 webinar discussion”. (2020). Daily Maverick. 

https://www.youtube.com/watch?v=itZ9jaEZW4s. 
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their elected representatives as well as demand accountability from the executive sphere of 

government. 

The body providing scientific advice to the government in its response to the outbreak is a Ministerial 

Advisory Committee (MAC) chaired by the epidemiologist, Professor Salim Abdool Karim, a world-

renowned expert on HIV/Aids epidemiology. It consists of some of the very best scientists this 

country has to offer. Indeed, we do not mean to criticise their work, because we do not qualify for 

such a task. Rather, we critique the assumptions being made by policymakers in responding to the 

data analysis done by scientists. 

Science should be respected, but when scientists recommend that we relinquish our rights, science 

oversteps its bounds. Or rather, certain scientists extend their work into areas in which it does not 

belong. For example, there is nothing wrong with scientists recommending as many people as possible 

stay at home, but it remains up to the individual to decide whether the risk of not heeding this advice, 

outweighs the risk of following it and losing an income, going into debt, etc. This is simply because 

while the scientist knows a great many things, they cannot know the personal circumstances of every 

person. 

By choosing the path of liberal democracy in 1994, a democracy grounded in the natural rights of the 

individual, South Africa chose the path of paying due consideration to the circumstances of every 

person, in the only way possible, by allowing them to be free. That is why the assumption that scientific 

advice can sometimes be used to deprive the individual of his liberty, must be rejected outright. 

Furthermore, once the critical mistake of holding the aforementioned assumption has been made, 

every argument must live or die on its merits, what if the data-based, scientific forecast is wrong? 

Should the policy that was based on the forecast not change as well? 

Professor Karim, in his excellent presentation7 outlining some of the science guiding government’s 

policy, presented a set of criteria for easing the lockdown. A few days later, on a conference call8 

hosted by the University of KwaZulu Natal’s data@breakfast Big Data and Informatics Research 

Flagship, the professor candidly admitted that there was no reliable way to measure the criteria he had 

presented. 

There were two criteria set out in the slide: The number of new cases had to be less than 90 per day, 

taken as a weekly average, using discrete time periods, while the infection rate uncovered through the 

active screening programme at the Department of Health had to be less than 0.1%. It turns out, there’s 

no way to separate the cases due to active screening and those due to the normal process of 

symptomatic individuals voluntarily taking the test. Apart from the fact that the active screening 

 
7  Karim SA. “SA’s COVID-19 epidemic: Trends & next steps”. (2020). Ministerial Advisory Committee. 

https://sacoronavirus.co.za/2020/04/13/sas-covid-19-epidemic-trends-next-steps/. 
8  Karim SA. “data@breakfast: Prof Salim Abdool Karim (FRS) ‘The South African response to the COVID-19 pandemic’.” (2020). 

University of KwaZulu-Natal. https://www.youtube.com/watch?v=rQ8UqNdK4Es. 
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criteria becomes meaningless, the daily new cases criteria also becomes meaningless because one 

cannot compare the new test data with the other weeks before active screening was rolled out. 

There are doubtless numerous algorithms (as suggested by Professor Karim in the discussion with 

data@breakfast) that could be applied to solving this problem, but any of them will introduce more 

uncertainty than would have existed if a system for properly labelling test samples had been 

implemented. 

Lastly, what the government is doing in using science to take away our rights, including the right to 

life for the people directly killed by the state in enforcing this lockdown. This implicitly makes the 

utilitarian argument that the expected (a statistical argument and every number has associated 

uncertainty, which can be parameterised but not eliminated) number of lives that will be saved by the 

lockdown is greater than the expected number of deaths that will be caused by state action whether 

directly or indirectly. 

Due to the nature of the problem, both estimates are changing rapidly, as reflected by the wild changes 

in reported COVID-19 model estimates. 

3.  ETM ANALYTICS POSITION PAPER 

ETM Analytics, who describe themselves as financial market and economic intelligence specialists, 

have produced a position paper outlining a framework based on a few key considerations.9 These 

include pointing out some of the unintended consequences discussed in section 2 of this document, 

such as the fact that 

“All goods and services deemed ‘essential’ depend on supply, support services, scale, and revenues 

that, in turn, depend on trade with businesses currently deemed ‘non-essential’.” 

The arbitrariness of the distinction between essential/non-essential goods and services, is highlighted. 

As well as the fact that by virtue of not taking account of human action, business owners currently 

deemed non-essential could operate safely while some that are deemed essential “may need to diminish 

operational health risks further”. This is the consequence of interfering in the rational choices of 

individuals; the freedom to make necessary adjustments is curtailed. 

From this analysis flows a set of proposals listed in the one page document, that remove the 

arbitrariness, mostly caused by ministerial discretion, that is a feature of the current Disaster 

Management Act regulations.10 A new approach is needed that removes both the arbitrariness and 

moving the decision-making to the micro-level, where the critical production decisions are made. This 

 
9  ETM Analytics. “COVID-19 Policy”. (2020). https://www.etmanalytics.com/Home/Covid19. 
10  Regulations made in terms of section 27(2) of the Disaster Management Act by the Minister of Cooperative Governance and 

Traditional Affairs. https://www.gov.za/documents/disaster-management-act-regulations-address-prevent-and-combat-spread-
coronavirus-covid-19; Department of Health. “COVID-19 Risk Adjusted Strategy”. (2020). COVID-19 Online Resource & News 
Portal. https://sacoronavirus.co.za/covid-19-risk-adjusted-strategy/. 
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means that each employee, as well as each business, is empowered with the tools to make rational 

decisions in the form of government official advisories based on the risk-based approach outlined by 

the ETM paper and which is defined as “... [allowing] all activities except those specifically identified 

as risky”. 

For our purposes, we recommend allowing all activities, and simultaneously distributing advisories to 

companies that recommend actions based on the type of activities deemed most risky. The sectoral 

approach as well as the essential/non-essential approach would be abandoned. So too, the state of 

disaster itself. 

This may seem callous to some, but then there is Sweden, which was recently lauded11 by the World 

Health Organisation as a future model in the next phase of fighting the coronavirus, because it had 

“trusted people to observe social distancing rules”. This contrasts with the crude approach of having 

a central body like the government determine the needs and wants of an entire country, which would 

be impossible for the best government conceivable. There is simply no way to pry into the mind of 

another person and examine their scale of values. Even if a snapshot could be taken, the situation 

changes constantly as anyone who has gone out to buy something and then remembered, while at the 

shop, that they also need something else, knows. 

4.  RECOMMENDATIONS 

We have shown that scientific analysis is subject to uncertainty and this has been demonstrated by the 

inaccuracy of the models12 that the government is relying on to make decisions. We have also shown 

that public policy development is subject to uncertainty which manifests as unintended consequences, 

and is really the result of disregarding the implications of human action as outlined by economist 

Ludwig von Mises.  

Given this uncertainty, it is difficult to justify why the liberties of South Africans should be taken away. 

No one knows enough to advocate that all of us should take the same actions, not least of all if this is 

based on criteria such as the sector that a business belongs to or the types of goods/services it 

provides, which have little connection to the specific public health risks. If the government’s reading 

of the risk is proven to be incorrect, the entire economy will suffer for the decisions of those few 

individuals in the National Coronavirus Command Council. The better approach is to allow individual 

assessment of risk, based on the best scientific evidence (which it will be the government's job to 

provide) available. 

 
11  Waterfield B and Tang D. “Sweden is a model for the new coronavirus normal, says WHO”. (2020). The Times. 

https://www.thetimes.co.uk/article/sweden-is-a-model-for-the-new-coronavirus-normal-says-who-dd8fgw7d0. 
12  Child K. “SA’s COVID-19 models were ‘flawed’, says former NICD expert”. (2020). Business Day. 

https://www.businesslive.co.za/fm/features/2020-04-24-sas-covid-19-models-were-flawed-says-former-nicd-expert/. 
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In addition, the government should implement all the economic support measures proposed by the 

Free Market Foundation.13 These are 12 measures that are meant to mitigate against the economic 

effect of the coronavirus and associated lockdowns by reducing red tape, lowering taxes (which would 

be paid for by reductions in government spending; the government has to bear the costs of its decision 

to lock down the economy for more than five weeks), and keeping to previously announced budget 

cuts. 

This is the full list of recommendations we propose in this document: 

a. Commission the Ministerial Advisory Committee to identify the highest-risk social activities. This 

should be a transparent and open process, with recommendations directly referencing scientific 

evidence (peer-reviewed journal articles). 

b. This should be distributed to companies and individuals. A public education campaign should be 

launched on the scale of the education campaign around HIV/Aids, for which there exists 

evidence that the campaign influenced behavioural change.14 Recommendations tailored to 

specific groups could be created along with tailored communication strategies (old people and 

young people, people who live in informal settlements, and people who live in the suburbs or the 

CBD, or rural areas). 

c. The Minister of Cooperative Governance and Traditional Affairs, Dr Nkosazane Dlamini-Zuma, 

should terminate the state of disaster by issuing a notice in the Government Gazette as per section 

27(5)(2) of the Disaster Management Act. The preceding steps to occur simultaneously with this 

one, the government is already distributing information about the virus and has been for weeks. 

d. The government to implement the economic support measures proposed by the FMF. 

e. The government to start reforming the economic policy environment as outlined in the Economic 

Strategy Document released by the National Treasury in 2019.15 

f. The government to make available government scientists including academics at publicly-funded 

institutions, to companies, industry bodies, schools, labour unions and other civil society 

organisations, as much as practically possible, in providing advice being sought by these groups 

as to how to manage the risks of COVID-19. This support service should exist for as long as a 

vaccine has not been found, or herd immunity has not yet been reached, or the risk of COVID-

 
13  Free Market Foundation. “Economic freedom in a time of crisis: 12 proposals to reduce the detrimental effects of government’s 

response to the coronavirus”. (2020). Policy Proposal. https://www.freemarketfoundation.com/Article-View/economic-
freedom-in-a-time-of-crisis_-an-fmf-proposal-to-national-treasury. 

14  Peltzer et al. “Impact of national HIV and AIDS communication campaigns in South Africa to reduce HIV risk behaviour.” 
(2012). Scientific World Journal. https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3504395/. 

15  Economic Policy Division. “Economic transformation, inclusive growth and competitiveness: A contribution towards a growth 
agenda for the South African economy”. (2019). National Treasury. http://www.treasury.gov.za/comm_media/press/2019/ 
Towards%20a%20Growth%20Agenda%20for%20SA.pdf. 
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19 deaths remain elevated. Any one of these conditions being met is enough to end the service, 

and it will be strictly voluntary. 

g. Private healthcare providers, existing and potential, to submit a list of government regulations 

that prevent an efficient response to COVID-19. These regulations would then be lifted for the 

duration of the crisis, under normal as opposed to emergency authority. South Africa has some 

time due to our slow growth in cases and that the public sector has been preparing for five weeks 

now. 

h. Request all municipalities to suspend permits and other regulatory requirements for informal 

traders and spaza shops (including immigrant-owned businesses that play a crucial role in the 

township supply chain). 

i. The President to reverse the deployment of the Army, except non-combat units that could play 

a critical role in humanitarian relief in case the disease spreads. If necessary, members of combat 

units should be deployed to provide further support, but they will not be permitted to carry arms 

and will be under the protection of the South African Police Service. The members of SANDF 

will only be deployed if the host province and municipality both agree to their presence and the 

municipality specifically requests their help, for a specific, time-constrained task. 

j. Urgently capacitate the National Prosecuting Authority in order to deal with alleged abuses by 

the security forces during the lockdown. Simultaneously launch a speedy review of the actions of 

the security forces during the lockdown. The government might have to pay compensation to 

victims and/or institute criminal charges depending on the result. 

5.  CONCLUSION 

The current lockdown implemented by the government as of 26 March 2020 and eased somewhat 

through the introduction of a “risk-adjusted approach”, is unsustainable. According to a similar 

proposal presented by the Democratic Alliance prior to the government approach being announced, 

we might need to have the state of disaster declaration in place for a possible 18-24 months.16 In 

addition, both the government and the official opposition propose stimulus packages which the 

government cannot afford. 

The 18-24 months would be a long time for any economy to live with the uncertainty inherent in the 

arbitrary regulations imposed under the state of disaster. It would be a brave investor who would take 

his/her chances with a country that has suffered multiple sovereign credit rating downgrades over a 

short span of time, is in the process of implementing expropriation without compensation, and offers 

the possibility that their business could be declared non-essential in the blink of an eye. The 10 million 

unemployed, whose ranks National Treasury expects to grow to between 13 and 17 million because 

 
16  Steenhuisen J. “DA propose smart lockdown as a sustainable approach to save lives”. (2020). Democratic Alliance. 

https://www.da.org.za/2020/04/da-proposes-smart-lockdown-as-a-sustainable-approach-to-save-lives. 
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of the lockdown,17 cannot afford to wait that long. They need investment now, not 18-24 months 

from now. 

In addition, the government has no capability to make reliable decisions on behalf of individuals. The 

centralised approach to risk management and decision-making more broadly always fails because it 

cannot take account of the circumstances of individuals. It also fails because real-life data comes with 

“noise”, a result of stochastic processes in nature and the inherent uncertainty in the measurement 

process. 

Individuals and all other voluntary associations are best placed to judge and respond to risk. If they 

choose options that increase the risk of their death, it means there is some unseen risk that they are 

avoiding. For example, if the choice is between say a 10% chance of your death from COVID-19 and 

a 20% chance your child dies because you could not earn enough money to buy them warm clothes 

for winter, most parents would choose to take the first risk. We should allow individuals to make these 

decisions because individual circumstances are impossible to determine on a scalable basis with any 

sufficient resolution and accuracy. 

As a final point, the raw numbers of dead people being decreased over a selected time period does 

not imply the policy was successful. To judge that, we would have to also determine what individuals 

have given up because of the policy and weigh that against the saved lives. The South African 

government cannot ask the citizenry of this country to sacrifice their livelihoods and lives under the 

threat of coercive enforcement. If sacrifices are to be made, let us choose freely, that is what being 

South African is supposed to mean. 
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17  Omarjee L. “SA risks losing 7 million jobs, reaching over 50% unemployment: Treasury’s grim worst-case scenario”. (2020). fin24. 

https://www.fin24.com/Economy/South-Africa/sa-risks-losing-7-million-jobs-reaching-over-50-unemployment-treasurys-grim-
worst-case-scenario-20200430. 


