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Introduction  

 

In June 2022, the Council for Medical Schemes issued a Circular which invited submissions by the 

end of July on its proposal that, where an employer chooses to appoint a broker on behalf of 

employees, it must appoint at least three brokerages to allow employees freedom to choose any of 

the appointed brokerages as and when an employee so wishes.1  

 

The June 2022 Circular invites interested parties to inform the Council whether they consider any of 

the proposals to be good or problematic and why, and to make any better suggestions that they may 

have, and that the Council will analyse comments received and “issue a revised Circular” based on 

them. The Circular stated that the deadline for comment was 31 July.  

 

The Council in a July 2022 Circular2 has extended the deadline for comment to 31 August. 

 

The Free Market Foundation comments as follows:  

 

 

Headline observations  

 

The Medical Schemes Act, 1998 does not authorise the Council by issue of a Circular to compel 

employers who choose to appoint a broker on behalf of their employees to appoint at least three 

brokers to allow employees freedom to choose any of the appointed brokers. Any such Council 

Circular would violate the Constitution, which declares that the Republic is founded on the Rule of 

Law, which requires public bodies not to exceed their powers. 

 

The Financial Sector Regulation Act, 2017 (the “FSR Act”) declares that an objective of the 

Financial Sector Conduct Authority is to protect “financial customers” by promoting fair treatment 

 
1  Council for Medical Schemes, Circular 35 of 2022, 27 Jun 2022, “CMS Proposals to revise Circular 20 of 2010 

pertaining to the appointment of Brokers by a member and/or employer in terms of Regulation 28(7) of the Medical 

Schemes Act, 131 of 1998.” 
2  Council for Medical Schemes, Circular 40 of 2022, 19 Jul 2022, “Extension of deadline for comments to revise 

Circular 20 of 2010 on the appointment of Brokers by a member and/or employer in terms of Regulation 28(7) of 

the Medical Schemes Act (131 of 1998).” 
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of them by “financial institutions”. The FSR Act defines a “financial customer” as a person to whom 

a “financial product” is provided by a “financial institution”. It defines a “financial institution” as 

including a provider of a “financial product”. The FSR Act defines a “financial product” as including 

“a health service benefit provided by a medical scheme as defined in…the Medical Schemes Act”. 

The Act authorises the Conduct Authority to make conduct standards about financial institutions 

aimed ensuring that they treat financial customers fairly. This could include the making by the 

Conduct Authority of conduct standards which compel employers who choose to appoint a broker on 

behalf of their employees to appoint at least three brokers to allow employees freedom to choose any 

of the appointed brokers. 

 

The FSR Act has a transitional provision, which states that the powers of the Conduct Authority 

regarding medical schemes are, to the extent and subject to conditions determined by the Minister of 

Finance, to be exercised by the Council for Medical Schemes, but with the concurrence of the 

Conduct Authority. The Minister of Finance determined in October 2020 that the powers of the 

Conduct Authority regarding medical schemes in terms of the FSR Act must until March 2024 be 

exercised by the Council for Medical Schemes with concurrence of the Conduct Authority.  

 

The FSR Act provides that the Conduct Authority’s concurrence to the exercise by the Council for 

Medical Schemes of a particular power of the Authority under the FSR Act is not required if the 

Authority has in writing agreed that exercise by the Council of that particular power does not 

prejudice achievement of the Authority’s objective.  

 

The Treasury in September 2020 published for public comment a second draft Conduct of Financial 

Institutions Bill (“CoFI Bill”), which indicates that it will apply to financial products other than 

health-service benefits provided by medical schemes. But the Treasury has asserted that medical 

schemes operate similarly to insurers in taking premiums in exchange for medical cover, and should 

be subject to conduct requirements similar to those for insurers and other financial institutions when 

performing similar activities. The Gazette notice which invited public comment on the 2020 draft of 

the CoFI Bill stated that references to medical schemes have been removed from the Bill pending 

conclusion of the work of a task team comprising the Treasury, Council for Medical Schemes, 

Prudential Authority and Financial Sector Conduct Authority. 
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Summary comments 

 

The Medical Schemes Act, 19983 defines a “broker” as a person whose business entails providing 

“broker services”, defined as service or advice regarding introduction or admission of members to, or 

access to or benefits or services offered by, a medical scheme. 

 

The Medical Schemes Act does not prevent an employer from appointing more than one broker on 

behalf of its employees. 

 

But the Act does not authorise the Minister of Health by regulation to compel an employer who 

chooses to appoint a broker for its employees to appoint at least three. 

 

The Minister has, after consulting the Council for Medical Schemes as required by the Act, made 

Regulations which prescribe conditions regarding brokers. Regulation 28(7) stipulates that a medical 

scheme must discontinue payment to a broker for services rendered to a particular member, if the 

scheme receives notice from that member (or “the relevant employer, in the case of an employer 

group”) that the member or employer no longer requires the services of “that broker.  

 

In 2010 the Council issued a Circular to clarify the legal position about appointing brokers, which 

states that it is clear from Regulation 28(7) that a member may appoint a new broker in place of a 

broker previously appointed by the member. A 2015 Council Press Release stated that only a 

member, or the employer on a member’s behalf, may appoint or replace a broker. In June 2022, the 

Council issued a Circular inviting comments and suggestions to improve the 2010 Circular about 

appointing brokers, which states that the fact that an employer has the right to terminate a broker 

appointment on behalf of its employees implies that the employer has the right to appoint a broker on 

their behalf, and this was recently confirmed in a Council Appeal Committee case. In the June 2022 

Circular, the Council, consistent with the Act’s provisions placing responsibility on it to protect 

beneficiaries’ interests, proposes the following “guidelines” about employers appointing brokers on 

behalf of employees: Where an employer chooses to appoint a broker on behalf of employees, the 

 
3  Medical Schemes Act 131 of 1998 (also referred to herein as “the MS Act”). 
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employer must appoint a minimum of three brokers, to allow employees freedom to choose any of 

the appointed brokers as and when the employee so wishes.  

 

But the Medical Schemes Act, 1998 does not authorise the Council, by issue of a Circular or 

otherwise, to compel employers who choose to appoint a broker on behalf of their employees to 

appoint at least three brokers to allow employees freedom to choose any of the appointed brokers. 

Any such Council Circular that purports to compel employers to appoint a minimum number of 

brokers for their employees would violate the Constitution and the Rule of Law. The Constitution 

declares that the Republic is founded on supremacy of the Rule of Law. It is a principle of the Rule 

of Law that public officers and bodies must not exceed their powers. 

 

The Financial Sector Regulation Act, 2017 (the “FSR Act”) declares that an objective of the 

Financial Sector Conduct Authority is to protect “financial customers” by promoting fair treatment 

of them by “financial institutions”. The Act defines a “financial customer” as a person to whom a 

“financial product” or “financial service” is provided by a “financial institution”. The FSR Act 

defines a “financial institution” as including a provider of a “financial product”. The Act defines a 

“financial product” as including “a health service benefit provided by a medical scheme as defined 

in…the Medical Schemes Act”. A “financial service” includes providing advice about a financial 

product, and an intermediary service defined in the Financial Advisory and Intermediary Services 

Act, 2002. The Conduct Authority’s objectives thus include protecting persons for whom medical-

scheme benefits contemplated in the Medical Schemes Act, and advice and intermediary services 

regarding medical-scheme benefits, are provided. The Financial Sector Regulation Act authorises the 

Conduct Authority to make conduct standards about financial institutions, aimed ensuring that they 

treat financial customers fairly. This could include the making by the Conduct Authority of conduct 

standards which compel employers who choose to appoint a broker on behalf of their employees to 

appoint at least three brokers to allow employees freedom to choose any of the appointed brokers. 

 

The FSR Act has a transitional provision, which states that the powers of the Conduct Authority 

regarding medical schemes are, to the extent and subject to conditions determined by the Minister of 

Finance, to be exercised by the Council for Medical Schemes, but with the concurrence of the 

Conduct Authority. The Minister of Finance determined in October 2020 that the powers of the 
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Conduct Authority regarding medical schemes in terms of the FSR Act must until March 2024 be 

exercised by the Council for Medical Schemes with concurrence of the Conduct Authority.  

 

The FSR Act provides that the Conduct Authority’s concurrence to the exercise by the Council for 

Medical Schemes of a particular power of the Authority under the FSR Act is not required if the 

Authority has in writing agreed that exercise by the Council of that particular power does not 

prejudice achievement of the Authority’s objective. The FSR Act does not require that any such 

written agreements by the Conduct Authority be included in the list of documents to be published in 

the Financial Sector Information Register to be maintained by the Treasury, but the Director-General 

of the Treasury may determine that, in addition to the listed documents, other documents relevant to 

regulation of the financial sector may also be included in the Register.  

 

The FSR Act states that the Minister of Finance may determine different dates for different 

provisions of the Act to come into effect. Those provisions of the FSR Act (establishing the Register, 

listing documents to be published in it, and contemplating the determining of other documents for 

adding to the list) have not yet come into effect. The FSR Act provides that the Minister of Finance 

may by Regulation prescribe transitional arrangements that may be necessary due to the coming into 

effect of different provisions of the Act on different dates. The Minister has made Regulations which 

provide that, until the Act’s provisions about the Register come into effect, a requirement that a 

document be published in the Register is satisfied by publishing it on the website of the person 

required to publish it.  

 

Despite search of the Treasury’s and Conduct Authority’s websites, they do not reveal whether the 

Director-General of the Treasury has determined that any agreements by the Conduct Authority (that 

its concurrence to exercise by the Council for Medical Schemes of a particular power of the Conduct 

Authority under the FSR Act is unnecessary) are to be included in the list of documents to be 

published in the Register. Neither website reveal if any such agreements by the Conduct Authority 

are published on it. 

 

The Treasury in September 2020 published for public comment a second draft Conduct of Financial 

Institutions Bill (“CoFI Bill”), which indicates that it will apply to financial products other than 

health-service benefits, and to financial-product providers other than medical schemes. But the 
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Treasury has asserted that medical schemes operate similarly to insurers, in taking premiums in 

exchange for medical cover, and should be subject to conduct requirements similar to those for 

insurers and indeed other financial institutions, when performing similar activities. The Gazette 

notice which invited public comment on the 2020 draft of the CoFI Bill stated that references to 

medical schemes have been removed from the Bill pending conclusion of the work of a task team 

comprising the Treasury, Council for Medical Schemes, Prudential Authority and Financial Sector 

Conduct Authority. 

 

 

Medical Schemes Act’s provisions about brokers and broker services 

 

In the Medical Schemes Act, 1998,4 a “broker” means5 a person whose business6 entails providing 

“broker services”.7 

 

The Act defines “broker services” to mean8— 

the provision of service or advice in respect of the introduction or admission of “members”9 to a 

medical scheme; or 

the ongoing provision of service or advice in respect of access to, or benefits or services offered 

by, a medical scheme.10 

 

(I.e., “broker services” are service or advice regarding “introduction or admission of members to”, or 

“access to, or benefits or services offered by”, a medical scheme. 

 

 

 
4  Medical Schemes Act 131 of 1998. 
5  Unless inconsistent with the context. 
6  Or part thereof. 
7  Medical Schemes Act, 1998 s 1(1) sv “broker”. 
8  Unless inconsistent with the context. 
9  A “member” is a person who has been enrolled or admitted as a member of a medical scheme, or is, in terms of the 

rules of a medical scheme, a member of such scheme. Medical Schemes Act, 1998 s 1(1) sv “member”. 
10  Medical Schemes Act, 1998 s 1(1) svv “broker services”. 
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MS Act does not prevent employer from appointing two or more brokers for employees 

 

The Medical Schemes Act, 1998 authorises the Minister of Health11 to prescribe by regulation the 

amount of the compensation with which, “the category of brokers” to whom, the conditions upon 

which, and any other circumstances under which, a medical scheme may compensate “any broker”.12 

 

The language of that provision of the Act is wide enough to contemplate that an employer might 

appoint more than one broker on behalf of its employees.13  

 

The Interpretation Act, 195714 declares that, in every law (unless the contrary intention appears), 

words in the singular include the plural.15  

 

 

But MS Act does not authorise Health Minister by regulation to compel employers to appoint 

three brokers for their employees  

 

The Medical Schemes Act provides that the Minister of Health may, after consultation with the 

Council for Medical Schemes, make regulations relating to— 

the conditions under which a broker may provide advice and other services to16 a member17 of a 

medical scheme;18 and 

all other matters19 which the Minister considers necessary or expedient to prescribe in order that 

the purposes of the Act may be achieved.20 

 

 
11  Medical Schemes Act, 1998 s 1(1) sv “Minister”. 
12  Medical Schemes Act, 1998 s 65(2) read with s 67(1). 
13  The courts have employed such reasoning when interpreting statutes. See, e.g., Shiva Uranium (Pty) Ltd (in 

business rescue) and ano v Tayob and others 2022 (2) BCLR 197 (CC) par [47].  
14  Interpretation Act 33 of 1957. 
15  Interpretation, 1957 s 6(b). 
16  Or on behalf of. 
17  Or someone admitted as a member’s dependant. Medical Schemes Act, 1998 s 1(1) svv “beneficiary”, “dependant”. 
18  Or a medical scheme or any other person. Medical Schemes Act, 1998 s 67(1)(n) 
19  I.e., matters other than the expressly listed matters relating to which the Minister, after consultation with the 

Council, is authorised to make regulations. See Medical Schemes Act, 1998 s 67(1)(a)–(p). 
20  Medical Schemes Act, 1998 s 67(1)(q). 



 

 

 

 

 

 

 

9  

The Act states that it is an Act to21 “protect the interests of members of medical schemes”.22 

 

Those provisions do not, in clear terms, authorise the Minister to make regulations23 which stipulate 

that, where an employer chooses to appoint a broker on behalf of its employees, it must appoint at 

least three brokers, to allow employees freedom to choose any of the appointed brokers as and when 

an employee so wishes. 

 

 

Medical Schemes Regulations regarding brokers and broker services 

 

The Minister has, after consultation with the Council, made Regulations which24 prescribe conditions regarding 

brokers.25 

 

Regulation 28(7) stipulates that a medical scheme must immediately discontinue payment to a broker 

in respect of services rendered to a particular member, if the scheme receives notice from that 

member (or “the relevant employer, in the case of an employer group”26) that the member or 

 
21  Inter alia. 
22  Medical Schemes Act, 1998, Long title. 
23  After consulting the Council. 
24  Inter alia. 
25  Medical Schemes Regulations (Govt N R1262 of 20 Oct 1999 as amended) Chap 7 (Conditions to be complied with 

“by brokers”). 

 Expressions defined in the Act bear that meaning in the Regulations. Medical Schemes Regs, reg 1. 
26  It is not clear why the Regulations refer to “the relevant employer in the case of an employer group”. The 

expression “employer group;” is not defined in the Regulations, and it does not appear in the Act.  

 It has been said that not all medical schemes are open to the public, “as some are restricted to employer groups”. 

News24/Health24, 18 Nov 2009 (updated Feb 2016) S Erasmus, “Medical schemes—the basics”. 

 From this, one can infer that an “employer group” involves use of a “restricted membership scheme”: 

 (The Act defines a “restricted membership scheme” as a medical scheme the rules of which restrict eligibility for 

membership by reference to— 

 employment or former employment (or both) in a profession, trade, industry or calling; 

 employment or former employment (or both) by a particular employer, or by an employer included in a particular 

class of employers; 

 membership or former membership (or both) of a particular profession, professional association or union; or 

 any other prescribed matter. 

 Medical Schemes Act, 1998 s 1(1) svv “restricted membership scheme.” 

 (The Act states that, subject to prescribed conditions, a medical scheme must not provide in its rules for the 

exclusion from membership of any applicant or dependant of an applicant, except in the case of a restricted 

membership scheme. Medical Schemes Act, 1998 s 29(3)(a).) 

 It is unclear why the Regulations envisage that an employer might no longer require a particular broker’s services, 

only in the case of restricted membership schemes. This limitation appears to be inconsistent with the Act’s more-

general provision that a broker may be compensated for providing broker services by, inter alia, “the employer” of a 
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employer no longer requires the services of “that broker”.27 

 

(Regulation 28(8) states that a medical scheme may not compensate more than one broker “at any 

time” for broker services provided for a particular member.28 

 

(And Regulation 28A lays down that a medical scheme must not prevent a person from applying for 

membership on the ground that the person is not using a broker to apply.29) 

 

 

Council Circulars and Press Release about brokers 

 

In May 2010, the Council issued a Circular, the purpose of which was to “clarify the legal position” 

about30 appointment of brokers by medical-scheme members.31 The May 2010 Circular states that it 

is clear from Regulation 28(7) that a member may appoint a new broker in place of a broker 

previously appointed by a member. 

 

In December 2015, the Council issued a Press Release32 which stated:33 

Only a member, or the employer34 on a member’s behalf, may appoint or replace a broker;  

the Medical Schemes Regulations provide limited recognition of the role employers can play with 

regard to the appointment of brokers for its employees;  

 
member or prospective member, in respect of whom such broker services are provided. Medical Schemes Act, 1998 

s 65(6)(b). 

  The Act’s provision is not restricted to “the relevant employer in the case of an employer group”. It is submitted 

that the expression in the Regulations “the relevant employer in the case of an employer group” should be “read 

down” so as to read “the employer”, which would give effect to the purpose of the Act. See Coetzee v Government 

of the Republic of South Africa, 1995 (10) BCLR 1382 (CC) par [16] per Kriegler J. 
27  Medical Schemes Regs, reg 28(7). 
28  Medical Schemes Regs, reg 28(8). 
29  Medical Schemes Regs, reg 28A. 
30  Inter alia. 
31  Council for Medical Schemes, Circular 20 of 2010, “CMS legal position on appointment of brokers.” 
32  Council Press Release 17 of 2015 (1 Dec), “CMS warns, only members of schemes allowed to appoint healthcare 

brokers of their choice”. 
33  Inter alia. 
34  In the case of an employer group. 
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Circular 20 of 2010 and Regulations 28 and 28A outline the position regarding admission of 

members to medical schemes and compensation of brokers, which is applied in a strict manner 

by medical schemes.35 

 

In June 2022, the Council issued a Circular36 which makes known that the Council is in the process 

of revising its May 2010 Circular37 about appointment of brokers, and that the Council invites 

comments and suggestions38 to “improve” the 2010 Circular. The June 2022 Council Circular 

observes that the Council has in recent years received numerous enquiries and complaints from 

brokers and other interested parties seeking clarity on the interpretation of Regulation 28(7), 

following publication of Circular 20 of 2010. 

 

That June 2022 Council Circular states that—  

the fact that an employer has the right to terminate a broker appointment on behalf of its employees 

implies that the employer has the right to appoint a broker on their behalf;  

this was confirmed in a recent Council Appeal Committee case39 where it was stated that 

Regulation 28(7) allows an individual “or his or her employer to appoint a broker”; and 

The Council believes that an employer’s right to appoint a broker on behalf of its employees is a 

limitation of employees’ right to choose who they wish to deal with and of their freedom to 

contract with the broker of their choice. Hence, the employer’s right to appoint a broker on 

behalf of employees must be exercised reasonably.  

 

In the June 2022 Circular, the Council proposes “in line with the Act’s provisions which place a 

responsibility on it always to protect beneficiaries’ interests”40 the following “guidelines” in relation 

to the appointment of brokers by employers “on behalf of employees”: 

 
35  Council Press Release 17 of 2015. 
36  Council Circular 35 of 2022, 27 Jun 2022, “CMS proposals to revise Circular 20 of 2010 pertaining to the 

appointment of brokers by a member and/or employer in terms of Regulation 28(7) of the Medical Schemes Act 131 

of 1998.” 
37  Council Circular 20 of 2010, “CMS legal position on appointment of brokers” (supra). 
38  From all parties involved. 
39  Bonitas Medical Fund and ano v Ramaph Healthcare Consultants and Registrar of Medical Schemes, CMS 72546 

9 Nov 2020 par 46. 
40  The functions of the Council shall inter alia be to protect the interests of the beneficiaries at all times. Medical 

Schemes Act, 1998 s 7(1)(a). 
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Where an employer “chooses to appoint a broker on behalf of employees”, the employer must 

appoint “a minimum of three brokerages” to “allow employees the freedom to choose any of the 

appointed brokerages as and when the employee so wishes”;41 

the employer must use an open, transparent, competitive process to appoint brokers; and 

the appointment must be of a fixed reasonable period.42  

 

The June 2022 Circular invites interested parties to inform the Council whether they consider any of 

the proposals to be particularly good or problematic and why and, if they have even better 

suggestions, to make them.43  

 

The June 2022 Circular called for comments and suggestions to be submitted by 31 July. The 

Council, in a Circular in July 2022, then informed interested parties that it has extended that deadline 

for lodging comments and suggestions, to 31 August, to give all affected parties a reasonable 

opportunity to provide comments and suggestions.44 

 

The Council’s June 2022 Circular indicates that it will analyse all comments and suggestions 

received and “issue a revised Circular” based on them.45 

 

 

MS Act does not authorise Council by Circular or otherwise to compel employers who choose 

to appoint brokers on behalf of their employees to appoint at least three  

 

The issuing by the Council for Medical Schemes of any such contemplated revised Circular 

purporting to compel any employer who chooses to appoint a broker on behalf of its employees to 

appoint at least three46 would be beyond the powers47 of the Council. 

 

 
41  Council Circular 35 of 2022, 27 Jun 2022. 
42  Ibid. 
43  Council Circular 35 of 2022, 27 Jun 2022. 
44  Council Circular 40 of 2022, 19 Jul 2022, “Extension of deadline for comments to revise Circular 20 of 2010 on the 

appointment of Brokers by a member and/or employer in terms of Regulation 28(7) of the Medical Schemes Act 

(131 of 1998).” 
45  Council Circular 35 of 2022, 27 Jun 2022. 
46  To allow employees freedom to choose any of the appointed brokers as and when an employee so wishes. 
47  Ultra vires. 
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The Medical Schemes Act does not authorise the Council, whether by issue of a Circular which 

amends its May 2010 Circular or otherwise, to compel employers who choose to appoint a broker on 

behalf of their employees to appoint at least three brokers, to allow employees freedom to choose 

any of the appointed brokers as and when an employee so wishes. 

 

A Council Circular that purports to compel employers to appoint a minimum number of brokers for 

their employees would violate the Constitution and the Rule of Law. The Constitution48 declares that 

the Republic is founded on49 supremacy of the Rule of Law.50 

 

It is a principle of the Rule of Law that Ministers and public officers at all levels, and statutory 

bodies, must not exceed the limits of powers conferred on them.51 

 

 

Whether FSR Act authorises Council to compel employers who choose to appoint brokers on 

behalf of their employees to appoint at least three  

 

The Financial Sector Regulation Act established the52 Financial Sector Conduct Authority.53  

 

The Financial Sector Regulation Act states that the objective of the Financial Sector Conduct 

Authority is54 to protect “financial customers” by promoting fair treatment of financial customers by 

“financial institutions”.55 

 

(The Financial Sector Regulation Act defines— 

 
48  Constitution of the Republic of South Africa, 1996. 
49  Inter alia. 
50  Constitution, 1996 s 1(c). 
51  “The Rule of Law,” Rt Hon Lord Bingham of Cornhill KG, 2006 (Sixth Sir David Williams Lecture), Centre for 

Public Law, Univ of Cambridge (sixth sub-rule). 
52  Inter alia. 
53  Financial Sector Regulation Act, 2017 s 56(1). 
54  Inter alia. 
55  Financial Sector Regulation Act, 2017 s 57(1)(b)(i). 
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a “financial customer” as a person to or for whom a “financial product” or “financial service”56 is 

offered or provided in whatever capacity;57 

a “financial institution” as including a “financial product provider” and a “financial service 

provider”;58  

a “financial product provider” and a “financial service provider” as a person who59 provides a 

“financial product” and a “financial service” respectively; 

a “financial product” as including “a health service benefit provided by a medical scheme as 

defined in […] the Medical Schemes Act”;60  

a “financial service” as including the providing of advice61 in relation to a financial product, and 

an intermediary service as defined in the Financial Advisory and Intermediary Services Act, 

2002.62) 

 

The Financial Sector Conduct Authority’s objectives thus include protecting persons for whom 

health-service benefits by medical schemes defined in the Medical Schemes Act, and financial advice 

and intermediary services in relation to health-service benefits, are provided.  

 

To achieve its objective, the Conduct Authority must,63 stipulates the FSR Act, monitor the extent to 

which the “financial system” is delivering fair outcomes for financial customers, with a focus on the 

fairness and appropriateness of financial products and financial services”.64 (The “financial system” 

is the system of institutions through which financial products and financial services are provided.65) 

 

The Authority must also perform any other function conferred on it by the FSR Act.66 

 

 
56  Inter alia. 
57  Financial Sector Regulation Act, 2017 s 1(1) svv “financial customer”. 
58  Financial Sector Regulation Act, 2017 s 1(1) svv “financial institution”. 
59  As a business or as part of a business. 
60  Financial Sector Regulation Act, 2017 s 1(1) svv “financial product” and “Medical Schemes Act” read with 

s 2(1)(f). 
61  Or recommendations or guidance, in the Republic. 
62  Financial Advisory and Intermediary Services Act 37 of 2002. 
63  Inter alia. 
64  And the extent to which they meet the needs and reasonable expectations of financial customers. Financial Sector 

Regulation Act, 2017 s 58(1)(i). 
65  Inter alia. Financial Sector Regulation Act, 2017 s 1(1) svv “financial system”. 
66  Financial Sector Regulation Act, 2017 s 58(3). 
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The FSR Act states the Conduct Authority may make conduct standards about financial 

institutions.67 A conduct standard must be aimed at one or more specified matters, which include 

ensuring that financial institutions […] treat financial customers fairly.68 

 

The Act states that, without limiting those powers and duties of the Authority in relation to conduct 

standards, a conduct standard may be made on69 “requirements for the fair treatment of financial 

customers,” including in relation to— 

“the design and suitability of financial products and financial services;”  

“advice in relation to, those products and services;” and 

any matter appropriate and necessary for achieving any of the specified aims of a conduct 

standard.70 

 

Different standards may be made in respect of “different categories of financial institutions” and 

“different circumstances”.71 

 

This power of the Authority to make conduct standards on requirements for the fair treatment of 

financial customers could include the making of conduct standards which compel employers who 

choose to appoint a broker on behalf of their employees to appoint at least three brokers to allow 

employees freedom to choose any of the appointed brokers. 

 

 

Finance Minister has determined that Conduct Authority’s powers under FSR Act regarding 

medical schemes must until March 2024 be exercised by Council for Medical Schemes with 

Conduct Authority’s concurrence 

 

The FSR Act has a transitional provision abut medical schemes72 which states, “The functions of the 

Financial Sector Conduct Authority in relation to medical schemes and the associated powers and 

 
67  Financial Sector Regulation Act, 2017 s 106(1)(a). 
68  Financial Sector Regulation Act, 2017 s 106(2)(b). 
69  Inter alia. 
70  Financial Sector Regulation Act, 2017 s 106(2)(b). 
71  Financial Sector Regulation Act, 2017 s 106(2)(b). 
72  Financial Sector Regulation Act, 2017 s 291 (transitional provision in relation to medical schemes). 
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duties of the Financial Sector Conduct Authority” are, “to the extent determined by, and subject to 

any conditions determined by, the Minister” [of Finance73], “to be exercised by the Council for 

Medical Schemes instead of the Financial Sector Conduct Authority, but with the concurrence of the 

Financial Sector Conduct Authority.”74 

 

The Minister of Finance in October 2020 determined that “the functions of the Financial Sector 

Conduct Authority in relation to medical schemes” and the associated powers and duties of the 

Authority “in term of the [Financial Sector Regulation] Act” must, “until 31 March 2024”, be 

exercised by the Council for Medical Schemes instead of the Financial Sector Conduct Authority, 

but with the concurrence of the Conduct Authority subject to the following provision of the FSR Act: 

 

 

Authority may agree that Council can under FSR Act exercise medical-scheme powers without 

Authority’s concurrence 

 

The FSR Act provides that the Conduct Authority’s concurrence to exercise or performance by the 

Council for Medical Schemes of a particular power, function or duty of the Authority under the FSR 

Act is not required, if the Authority has in writing agreed that— 

exercise or performance by the Council of that particular power, function or duty does not 

prejudice achievement of the Authority’s objective; and 

its concurrence is unnecessary.75 

 

The FSR Act does not require that any such written agreements by the Conduct Authority76 be 

included in the list of documents to be published in the Financial Sector Information Register to be 

maintained by the Treasury.77  

 

 
73  Financial Sector Regulation Act, 2017 s 1(1) sv “Minister”. 
74  Financial Sector Regulation Act, 2017 s 291(1). 
75  Financial Sector Regulation Act, 2017 s 291(4). 
76  That exercise or performance of a particular power, function or duty of the Authority under the FSR Act by the 

Council for Medical Schemes does not prejudice achievement of the Authority’s objective so its concurrence is 

unnecessary. 
77  See Financial Sector Regulation Act, 2017 ss 256 read with 258(1) and Sched 3 (documents to be published in the 

Register). 
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But the Director-General of the Treasury may determine that, in addition to the listed documents 

which must be published in the Register, other documents relevant to regulation and supervision of 

the financial sector may also be included in the Register.78  

 

 

Treasury and Conduct Authority websites do not reveal if DG Treasury has determined that 

Conduct Authority agreements (that its concurrence to exercise by Council for Medical 

Schemes of any particular Conduct Authority power under FSR Act is unnecessary) must be 

included in the list of documents to be publish in the Register, or whether any such agreements 

have been entered into 

 

The FSR Act states that it comes into effect on a date determined by the Minister of Finance, and that 

the Minister may determine different dates for the coming into effect of different provisions of the 

Act.79 The provisions of the FSR Act establishing the Register, listing documents to be published in 

it, and contemplating the determining of other documents for adding to the list, have not yet come 

into effect.80 

 

The FSR Act provides that the Minister of Finance may make Regulations prescribing transitional 

arrangements that may be necessary due to the coming into effect of different provisions of the Act 

on different dates.81 The Minister has made Regulations prescribing transitional arrangements. They 

provide that, until those provisions of the Act about the Register82 come into effect, a requirement in 

the Act that a document be published in the Register is satisfied by publishing it on the website of the 

person required to publish it.83 

 

Despite search, the Treasury’s and Conduct Authority’s websites do not reveal— 

 
78  Financial Sector Regulation Act, 2017 258(2). 
79  Financial Sector Regulation Act, 2017 s 305(1) and (2)(a). 
80  See Govt N R99 of 9 Feb 2018 (Gazette 41433), and Gen Notices 169 of 2018 (Gazette 41549 of 29 Mar), 142 of 

2019 (Gazette 42314 of 18 Mar), 356 of 2020 (Gazette 43131 of 24 Mar), and 612 of 2021 (Gazette 43371 of 29 

May), each respectively bringing into operation other specified provisions of the FSR Act. 
81  Financial Sector Regulation Act, 2017 s 304(1)(b). 
82  Establishing the Register, listing documents to publish in it, and the determining of others for inclusion. 
83  Financial Sector Regulations, 2018 as amended, reg 5. Govt N R405 of 29 Mar 2018 et al.  
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whether the Director-General of the Treasury has determined that any agreements by the Conduct 

Authority (that exercise or performance by the Council for Medical Schemes of a particular 

power, function or duty of the Authority under the FSR Act does not prejudice achievement 

of the Authority’s objective and its concurrence is unnecessary) are to be included in the list 

of documents to be publish in the Register; or 

whether (until the Register comes into existence) any such agreements by the Conduct Authority 

have been entered into. 

 

 

Conduct of Financial Institutions Bill, 2020 

 

The Treasury published a second draft of a Conduct of Financial Institutions Bill (“CoFI Bill”) on its 

website84 in September 2020 for public consultation.  

 

The Treasury has stated that— 

the FSR Act is “regulator facing,” in that it primarily deals with the regulatory authorities, sets 

out their supervisory and enforcement powers, and gives consumers and financial institutions 

an indication of what to expect of the regulators in the financial sector; 

the CoFI Bill will be primarily “regulated-entity facing,” in that it will set requirements that 

financial institutions under Conduct Authority jurisdiction must meet, and give customers and 

industry an indication of what is expected of financial institutions; 

some amendments to the FSR Act may be necessary to align it with the CoFI Bill; 

medical schemes operate similarly to insurers, in taking premiums in exchange for medical-

related cover, and should be subject to conduct requirements similar to those for insurers and 

indeed other financial institutions, where they are performing similar activities.85 

 

The 2020 (second) draft CoFI Bill indicates that it will apply to — 

financial products, excluding health-service benefits, and  

 
84  At www.treasury.gov.za/twinpeaks. 
85  National Treasury, “Explanatory Policy Paper accompanying the Conduct of Financial Institutions Bill (paper 

accompanying the first draft of the CoFI Bill)” pp 21, 28. 
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financial-product providers, other than medical schemes.86 

 

The Gazette notice which invited public comment on the 2020 draft of the CoFI Bill stated that 

references to medical schemes have been removed from the 2020 draft Bill, pending the conclusion 

of the work of a task team between the National Treasury, the Council for Medical Schemes, the 

Prudential Authority and the financial Sector Conduct Authority.87 

 

———ooo0ooo——— 

 

Prepared by Gary Moore 

Senior Consultant 

Free Market Foundaiton 

 
86  Draft Conduct of Financial Institutions Bill, 2020 Sched 1. 
87  Gen N 519 of 2020 (Gazette 43741 of 29 Sep). National Treasury: “Second draft Conduct of Financial Institutions 

Bill, 2020: Publication for public comment.”  


