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FOREWORD
TEMBA A NOLUTSHUNGU
This book is a compilation of papers presented at the
expropriation without compensation (EWC) conference held
in 2018 in Johannesburg, South Africa.
The idea to hold the conference, and hence to produce this
book, stems from the South African Parliament’s adoption of
a resolution to amend the Constitution so as to make it
permissible for the government to “expropriate land without
compensation”. While the rhetoric around the issue
repeatedly cites white-owned land as targeted, the reality is
that all and any land will be vulnerable to confiscation by
government without compensation if the Constitution should
be changed in accordance with the resolution.
Many people from Africa and beyond expressed an interest to
participate in the conference based primarily on the
detrimental effects of such policies in their countries but could
not be accommodated in the programme. It became an
extremely difficult challenge to decide who would be left out
and who would be involved.
The FMF’s decisive approach on the issue of participation was
uncompromisingly based on two concomitant criteria. First,
the contents of the papers were to be constructed on a strictly
non-ideological, objective evidence basis. Second, an
important part of the mission in sharing experiences and
explanations was encapsulated in the adage, “By others’
faults, wise men correct their own”.
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This is reflected in all the papers.
As one studies the papers, it becomes crystal clear that the
lessons to be learnt are universally relevant, because they
address the core issue of the broader socio-economic
consequences when private property is nationalised or
confiscated by a government, irrespective of what the
rationale might be.
The classic, historical book titled Native Life in South Africa is
most relevant to the South African parliamentary resolution to
constitutionally mandate or make permissible for government
to expropriate any land without compensation just as it was
able to do under the pernicious Natives Land Act of 1913,
which resulted in black property rights being abrogated at the
stroke of a pen. Sol T Plaatje, author of this seminal work
(observing the legislative process that culminated in the
enactment of the Natives Land Act), had these words to say:
“Look at the weighty arguments delivered inside and
outside Parliament against the Natives’ Land Act. Surely
no legislature with a sense of responsibility could have
passed that law after hearing arguments of such force or
weight against it but the South African legislature passed
that Act and seems to glory in the wretched result of its
operation”.
Elsewhere, in the same book, he states that, “Mr [J.W.] Sauer
carried his Bill less by reason than by sheer force of numbers”.
Plaatje’s comments are easily relevant to the legislative
process pertaining to the current EWC issue in South Africa. If
one studies the EWC resolution, one will understand that
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Plaatje, the most prominent critic of the Natives Land Act,
would have rigorously opposed the proposal. At the prospect
of history being repeated, the chilling words of the late
philosopher George Santayana (1863-1952), “Those who
cannot remember the past are condemned to repeat it”, must
be leaving Plaatje bewilderedly tossing and turning in his grave
at what the South African Parliament is contemplating.
It is proper and fitting to conclude with a statement made in
September 1993 by Nelson Rolihlahla Mandela on his
ascendancy to become the President of South Africa and one
of the greatest statesmen of all time, who said, “There is no
danger of us dispossessing people of property, no danger at
all”.
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CHAPTER 1

INTRODUCTION
MARTIN VAN STADEN
The context
Section 25 of the Constitution of the Republic of South Africa,
1996, is a comprehensive provision that provides, broadly, for
two things: The protection of private property rights, and the
extension of private property rights to those with insecure or
no property rights.
Section 25(1) states that nobody may be arbitrarily deprived
of their property. Sections 25(2) and (3) allows government to
expropriate property for public purposes or in the public
interest, subject to just and equitable compensation. The
power to expropriate is a power that all governments around
the world have. Section 25(5) mandates that the State “foster
conditions which enable citizens to gain access to land on an
equitable basis”. Section 25(6) obliges the State to secure
property rights that were rendered insecure as a result of past
racially discriminatory law. Section 25(7) provides for the
restitution of property that was taken during or after 1913.
Clearly, the Constitution enables far-reaching land reform.
In February 2018, Parliament adopted a resolution that
recognised – in the opinion of most of South Africa’s
parliamentarians – the need for government to have the
ability to expropriate private property without being required
to pay compensation.
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The resolution noted the dispossession of land perpetrated by
the “settler colonial white minority” and that black South
Africans were “confined to 13% of the land” whereas white
South Africans “owned 87%” by 1994. The land reform
programme, according to the resolution, “has been fraught
with difficulties” and “only 8% of land” has been “transferred
back to black people since 1994”. The resolution identified
“current policy instruments” like the “willing buyer willing
seller policy”, as well as section 25 of the Constitution, as
“hindering effective land reform”. The resolution committed
Parliament to reviewing and amending section 25 “to make it
possible for the state to expropriate land in the public interest
without compensation”. The Constitutional Review
Committee was then established to investigate the possibility
of amending section 25.
There followed a process of public participation, including
written submissions, public hearings around the country, and
hearings in Parliament. This process was roundly criticised,
particularly on the basis that expropriation without
compensation was already a foregone conclusion, and that no
number of dissenting views were going to sway the committee
or Parliament away from what it had already committed itself
to in the resolution. The hearings were especially chaotic, with
Members of Parliament racially insulting presenters they
disagreed with, and bussing in and choosing their own
supporters to speak. The Free Market Foundation, one of the
major critics of expropriation without compensation (EWC),
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despite repeated requests, was not invited to present before
Parliament.1
The committee’s report was tabled in Parliament on 15
November 2018.
The report noted that during the countrywide hearings the
public “demonstrated an overwhelming support for
constitutional amendment and expropriation of land without
compensation”. This result was to be expected after pro-EWC
parties ensured their loudest supporters were given the
podium. Where intimidation and selectiveness were more
difficult – the written submissions – the public clearly
indicated its opposition to EWC, with most submissions to the
committee opposing amendment of the Constitution. Despite
this, the committee recommended that section 25 be
amended to allow for EWC – which it believed was already
“implicit in the Constitution” – to address the historic
dispossession of land, but also to encourage food security.2
1

2

For more information on the process, see October A. “Land
expropriation shambles highlights how public participation at
Parliament
is
not
working”.
(2018).
Daily
Maverick.
https://www.dailymaverick.co.za/article/2018-11-29-landexpropriation-shambles-highlights-how-public-participation-atparliament-is-not-working/, Van Staden M. “Amending the
Constitution on shaky grounds will cause illegitimacy”. (2018). Business
Brief.
https://www.bbrief.co.za/2018/11/19/amending-theconstitution-on-shaky-grounds-will-cause-illegitimacy/, and Corrigan T.
“Constitutional committee fails public participation test on EWC”.
(2018).
BizNews.
https://www.biznews.com/thoughtleaders/2018/12/13/ewc-ong-difficult-path-lies-ahead.
“Report of the Joint Constitutional Review Committee on the possible
review of section 25 of the Constitution”. (2018). Parliament of South
Africa.
4-35.
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Alongside this process, starting in September 2018, the
Presidential Advisory Panel on Land Reform and Agriculture
was formulating its own report. Its mandate “was to provide a
unified policy perspective on land reform in respect of
restitution, redistribution, and tenure reform” with a focus on
“the circumstances under which the policy [of EWC] will be
applied; the procedures to be followed and the institutions
that are to implement and enforce the policy”. The panel
accepted that EWC would happen and went about
circumscribing how. It recommended that property be
expropriatable without compensation under the following
circumstances (although not only limited to these
circumstances): Abandoned land, “hopelessly” indebted land,
land held for purely speculative purposes, underutilised land
held by the State, land obtained in a criminal fashion, land
occupied and used by labour tenants and former tenants,
informal settlement areas, inner city buildings with absentee
landlords, land donations, and farm equity schemes.3
At the time of the publication of this book, February 2020, a
parliamentary committee had published a draft constitutional
amendment bill that will enable expropriation of private
property without compensation. The FMF’s comprehensive
analysis and comment on this proposal is annexed at the end
of this book.

3

https://www.parliament.gov.za/storage/app/media/Docs/atc/a3985ff
f-84d0-4109-80f4-e89064c8dede.pdf.
“Final Report”. (2019). Presidential Advisory Panel on Land Reform and
Agriculture. 80-81.
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Necessity of compensation
There was no constitutional right for anyone to own private
property during Apartheid. Only at the mercy of the State
could some own property, with very precarious security of
tenure for persons who were not white. The Constitution
changed this. Private property was made a fundamental right
for everyone.
Paying compensation for expropriation is an absolute
necessity. This is because, firstly, property owners often
depend on their property for their livelihoods, as a place to
stay, or a long-term investment that would have given them
security when they retire or provided security to their
descendants. Secondly, because in the absence of
compensation, no investor, foreign or domestic, would put a
cent in South Africa knowing their property can be taken
without any compensation. Foreign investors would look
elsewhere and domestic investors would take their money out
of the country – something that has already started in earnest.
Citizens are not simply pawns of the State, meaning the State
must act in a fair manner when dealing with the public.
Without the requirement to pay compensation, the right to
private property becomes meaningless. It is nationalisation by
implication, even if the State does not take ownership of all
land. By having the right to simply take the property when it
pleases, the rights in that property are rendered useless.
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Some solutions
Municipal property
There are an estimated 5 million plots of property owned by
municipalities around South Africa. This state of affairs is
largely the result of Apartheid-era laws that made it
impossible for blacks to own property in so-called “white”
areas. They thus had to live on plots owned by local
governments as tenants. Today, many of these tenants remain
stuck in leasehold agreements with the local governments,
and many, if not most of them, qualify to have those
leaseholds upgraded to ownership under the Upgrading of
Land Tenure Rights Act (ULTRA).4
As tenants, these residents have no security of tenure –
expropriating their property without compensation is legally
possible already – meaning they are also denied their right to
dignity. Additionally, they are denied their right to truly own
their homes, as having no tenure security discourages the
upgrading/improvement of property, as tenants have no
guarantee that after pouring time and money into the
property, government will not simply take it away from them,
as has happened in the past.
Government passed ULTRA in 1991, purporting to upgrade
certain types of leaseholds identified in the Act to full
ownership.
What is left to be done is for this process to be administered:
Tenants need to be registered as owners in deeds registries
4

Upgrading of Land Tenure Rights Act (112 of 1991).
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and given a title deed for their property. This process has been
coming along dreadfully slowly. Acquiring a title deed costs
money, as a conveyancer needs to be paid.
There is, however, a “Form DDD” that costs less than R100 to
process. When the tenants complete the form according to
the prescribed process and deliver it to the Deeds Office, those
residents are registered in the deeds registry as the legal
owners (that is, no longer tenants) of the property.
Under the Form DDD process, tenants-turned-owners still do
not have a regular title deed, but we understand the Form
DDD title to entitle an owner to deal with their property in the
same manner as any other owner of a regular deed. When the
property is sold, a regular deed will be issued along with the
normal associated costs. Whatever the case, Form DDD
guarantees tenure security. The Form DDD process should be
started in earnest.
This solution requires little more than the stroke of a pen on
the part of authorised local government officials and will have
the result of turning millions of South Africans into property
owners, with all the social, economic, and emotional benefits
that entails. It is a quick and effective land reform measure
that will make an immediate and significant change in the lives
of millions of South Africans in a short period of time, without
sacrificing the security of property rights in the process.
The more than R20 billion that government proposes to give
to South African Airways over the next few years can title all
qualifying plots across South Africa almost twice over. This
amount also does not come close to the cost overrun of one
new Eskom power station, which is in the area of R130 billion.
7

Pursuing expropriation without compensation places these
new owners’ newfound security of tenure in jeopardy. Even
though this government may say homes will not be subject to
expropriation, nobody knows how future governments may
utilise the expropriation power.
State-owned land
Depending on who you ask, government owns between 13%
to 25% of South Africa’s land. This is likely a very conservative
estimate considering land “reserved” for government is
technically considered private property. The same is true of
much municipal land and land owned, for instance, by
universities, which are considered private property but are in
fact government property.
All of South Africa’s surface area amounts to about 122.3
million hectares, according to the report of the High Level
Panel.5 The Department of Rural Development and Land
Reform admitted in June 2018 that it alone has 20.7 million
hectares of land. The Department of Public Works, in turn, has
at least 1.9 million hectares of unutilised land, and the
Department of Agriculture, Forestry and Fisheries has 73,000
hectares of farmland held on behalf of Public Works. Other
departments, such as the Department of Defence and Military
Veterans and the Department of Public Enterprises, also
control vast quantities of land. This ignores provincial and
municipal land. In 2001, the Demographic Information Group

5

Motlanthe K et al. “Report”. (2017). High Level Panel on the
Assessment of Key Legislation and the Acceleration of Fundamental
Change. 210.
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and Population of South Africa (Popsa) found that a quarter of
land in South Africa was owned by local governments.
In light of the fact that most South Africans do not wish to
farm, it is advisable for government land to be divided into
small holdings or even residential-sized plots and transferred
to poor South Africans. This transfer must result in
unambiguous ownership – it must not be tethered with any
“pre-emptive” clauses in government’s favour or any
restrictions on selling, letting, or improving the property –
otherwise it will not be true land reform, but simply another
scheme where government acts in the role of a parent for the
poor.
This is perhaps the easiest and fastest way to bring about land
reform and a more equitable distribution of land ownership.
Contributions to this book
Regrettably, there are no papers for the talks of Leon Louw, Dr
Sary Levy-Carciente and Maria Machado, Lawrence Mavundla,
Dr Tom Palmer, Temba A Nolutshungu, Perry Feldman,
Terence Corrigan, or Phephelaphi Dube. The video recordings
of their presentations are readily available online, however. I
will briefly summarise their thoughts here.
Leon Louw (South Africa)
Leon Louw, the Executive Director of the Free Market
Foundation, criticised the basis of the expropriation narrative
in South Africa, which came in the form of several “land
audits” conducted by the government and by civil society
organisations. These audits paint a picture of a small number
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of wealthy white landowners hogging the vast majority of
South Africa’s land. Louw questions the premise upon which
these audits were based.
Maria Corina Machado and Dr Sary Levy-Carciente
(Venezuela)
Maria Corina Machado is a former member of the National
Assembly of Venezuela and a former presidential candidate.
Dr Sary Levy-Carciente is a professor at Venezuela’s National
Academy of Economic Sciences. Both are dedicated believers
in a liberal, free-market paradigm and shared the horrific story
of Venezuela’s descent into authoritarian socialism and
warned South Africa not to follow suit.
Dr Tom Palmer (United States of America)
Dr Tom G Palmer is well-known in American libertarian circles.
A Senior Fellow at the Cato Institute and the Atlas Network’s
Vice President for International Programs, Palmer was actively
involved in Eastern Europe in the sunset years of the Soviet
Union. As such, he shared with South Africa the horror stories
of Eastern Europe and Asia’s experiences with the
expropriation of private property. Noting that today there are
millions of Zimbabwean refugees in South Africa who have
fled from their country’s policy of expropriation without
compensation, Palmer asked, “If you do the same thing in
South Africa, where will you go?”
Lawrence Mavundla (South Africa)
Lawrence Mavundla is the National President of the National
African Federated Chamber of Commerce and Industry, which
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is South Africa’s oldest black business association. Mavundla
sought to caution South Africa against once again giving petty
officials the power to seize property on a whim, something
they were empowered to do during the Apartheid era. His
core message was that never again should ordinary South
Africans live in fear of losing their property rights.
Temba A Nolutshungu (South Africa)
Temba A Nolutshungu, a director of the Free Market
Foundation, talked about the FMF’s Khaya Lam (“My Home”)
Land Reform Project, which is dedicated to expediting the
process of current tenants acquiring title deeds to their homes
on former State-owned land. An estimated five million poor,
mostly black South Africans, live as tenants on municipal land,
a holdover from Apartheid planning law, and are waiting to
acquire full ownership from the democratic government.
Nolutshungu argued that this is where quick and substantive
land reform can happen and that expropriation without
compensation would undermine the new property rights
these South Africans have acquired and are acquiring.
Perry Feldman (South Africa)
Perry Feldman is the Project Manager of the Free Market
Foundation’s Khaya Lam initiative. He spoke to two
beneficiaries of the Khaya Lam process, Maria Klaas and David
Ubane, both from the Tumahole township in the Free State
province. Both David and Maria expressed joy at the fact that
they were now property owners and no longer tenants of the
State and said they hope this state of affairs will persist.
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Terence Corrigan (South Africa)
Terence Corrigan is a Project Manager at the Institute of Race
Relations and is intimately involved with the Institute’s land
reform work. He set out the problems permeating South
Africa’s post-1994 land reform policy and, as an alternative,
suggested that land reform must focus on empowering new
owners (as opposed to empowering the State). “It is an affront
to people’s dignity to regard them as perpetual wards of a
supposedly benevolent state.”
Phephelaphi Dube (South Africa)
Phephelaphi Dube is a lawyer and the former Director of the
Centre for Constitutional Rights. She explained the workings
of section 25 of the Constitution – the provision that
Parliament intends to amend – and explained why it is
unnecessary to do so if the government is interested in
substantive land reform. All the necessary powers to pursue
land reform are already in the Constitution and going about
constitutional change is ill-considered.
Here follows a brief overview of the papers included in this
book:
Penuell Maduna (South Africa)
Dr Penuell Maduna, a former Minister of Justice of South
Africa, was a key participant in the negotiations and drafting
of South Africa’s supreme Constitution in the mid-1990s.
Maduna briefly described the narrative around expropriation
without compensation, especially the narrative advocated by
the radical Marxist party, the Economic Freedom Fighters, and
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by the governing party, the African National Congress. He
concluded that expropriation without compensation is not the
way to bring about economic justice.
Petrus Sitho (South Africa)
Petrus Sitho is a full-time activist for property rights, going
around South Africa telling farmworkers that supporting
expropriation without compensation will mean disaster for
them. When the farms are expropriated and the State takes
over, unemployment awaits.
Barun Mitra (India)
Barun Mitra is the founder and Director of the Liberty Institute
in India. He shared India’s experiences with socialist land
reform after India gained independence from the British
Empire. Today farmers have insecure property rights, for
which all of India suffers. “Without security of property, a
sense of citizenship with a stake in the community is lost.”
Rejoice Ngwenya (Zimbabwe)
Rejoice Ngwenya is one of the few full-time liberal activists in
South Africa’s northern neighbour, Zimbabwe. Ngwenya
heads the Coalition for Market and Liberal Solutions and
unequivocally warned South Africa against following in the
footsteps of Robert Mugabe, whose programme of
expropriation without compensation left the former
breadbasket of Africa a basket case.
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Olumayowa Okediran (Nigeria)
Olumayowa Okediran has been intimately involved with
student libertarian activism throughout Africa since bringing
the international Students For Liberty (SFL) group there in
2013. Today, he is SFL’s Assistant Director of International
Programs. In Nigeria, he said, freehold ownership has been
abolished and replaced with a system of leasehold whereby
citizens are tenants on the property of the State. Corruption
and inefficiency permeate the system, leading to many opting
out of registering their leaseholds with government. Only 5%
of land in Nigeria is registered. As a result, land occupiers have
even less security of tenure than they would as tenants. If
more radical proposals in South Africa for State
‘custodianship’ of all property were adopted, we should
expect similar results. Olumayowa hoped South Africa would
avoid going down this route.
Franklin Cudjoe (Ghana)
Franklin Cudjoe is the Founding President of the IMANI Centre
for Public Policy and Education in Ghana. He explained how
international investors have recently begun preferring Ghana
over South Africa, a fact he ascribes partly to the uncertainty
around security of property rights. “You toy with this business
of expropriation without compensation at your own peril.”
Linda Kavuka (Kenya)
Linda Kavuka is the African Programs Director of Students For
Liberty and a lawyer in Kenya. She explained how the
abundant discriminatory land laws that existed during Kenya’s
colonial period were adopted by the post-colonial
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government and made land a political issue. State ownership
of land and land-grabbing by State officers and their cronies
were common. These problems have since been addressed to
greater and lesser extents. Kavuka concluded that
expropriation without compensation in South Africa would be
against the Universal Declaration of Human Rights, would
reintroduce racial discrimination, and would wreck Africa’s
largest, most advanced, and most admired economy.
Aimable Manirakiza (Burundi)
Aimable Manirakiza is the founder of the Centre for
Development and Enterprises Great Lakes. He briefly laid out
the struggle of weakening property rights and legal protection
in Burundi, noting the importance of securing the right to earn
a living and not to have one’s property seized. In warning
South Africa against its plans to amend the Constitution to
allow seizure of property without compensation, Manirakiza
quoted Ayn Rand, who said, “No other rights are possible
without property rights.”
Adel Elhemaily (Egypt)
Adel Elhemaily is a researcher in the properties programme in
the Egyptian Center for Public Policy Studies and writes of the
history of land reform in Egypt, noting how strong protections
for private property might solve some of the difficult
questions that have arisen.
Eustace Davie (South Africa)
Eustace Davie, a director of the Free Market Foundation
described the virtues of the Khaya Lam initiative but noted
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that there is an even simpler and more affordable method of
recognising the ownership of the former tenants of the
Apartheid State. “Form DDD” is a deeds registry form that
recognises ownership. It represents a “first owner title deed”
in the hands of a first owner and the registration cost is R65.
According to Davie, if municipal tenants of qualifying homes
around South Africa could be given completed and duly signed
Forms DDD, transferring ownership of their homes from
municipalities into their names, for them to submit to deeds
registrars for registration, this would lead to immediate
security of tenure for the occupants. The form must be
completed by an authorised official appointed by “the
Minister of Land Affairs, a Premier or a local government
body”. The completed form must then be signed by the
authorised official in front of a registered conveyancer or
another authorised official appointed by the municipality or
other owner of the rental property. A separate register of
these title deeds is maintained at the responsible Deeds
Office. Upon registration of the Form DDD by the new owner,
or their representative, the Registrar of Deeds sends the new
owner a signed copy of the Form DDD title deed as evidence
of ownership. When such properties are sold by the first
owners, the properties are transferred in the normal manner
and attract the usual property transfer costs.
Candice Pillay (South Africa)
Candice Pillay is an attorney and partner at the law firm
Lawtons and has personally worked with many disadvantaged
South Africans trying to vindicate their rights against the State.
Her talk focused on the government’s housing project – often
called “RDP houses” – and the ostensible title deeds that are
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given to beneficiaries. RDP houses, under the Housing
Amendment Act of 2001, come with restricted titles whereby
beneficiaries are disallowed from selling or subletting their
homes for a period of eight years – the so-called pre-emptive
clause. If they wish to move, they must give the house back to
the government and be placed on another waiting list. Pillay
suggested that government must abandon its goal of social
engineering with the RDP programme. This means removing
pre-emptive clauses from RDP title deeds and providing RDP
beneficiaries with full, unambiguous ownership.
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CHAPTER 2

REMAKING SOUTH AFRICA: UNFINISHED BUSINESS
PENUELL MADUNA
A critical part of the narrative of South Africa is that, at the end
of the arduous and heroic struggle for liberation waged
primarily by the direct victims of British colonial rule and its
Apartheid offshoot, which struggle enjoyed tremendous
international support, the protagonists of Apartheid and their
allies, particularly the ethnarchs and tetrarchs of the
Bantustan creations of Apartheid, on the one hand, and the
protagonists of national liberation, on the other, agreed that
Apartheid could and should be ended by negotiation. By then
it had become abundantly clear to all and sundry that
Apartheid had progressively become untenable and
unsustainable.
At the end of the protracted, and, at times, acrimonious
negotiations, a new constitutional dispensation came into
being. This dispensation was to be predicated upon
constitutionalism, the supremacy of the fundamental law of
the land, the Constitution (as opposed to the supremacy of
Parliament and its transient majority), a bill of rights, the rule
of law, an independent judiciary, the awesome power of
judicial review, accountability, responsiveness and openness.
It was agreed to by a gathering of ideologically and politically
disparate political parties and the interests they represented.
It is of great importance to note that, though the resultant
Constitution has been widely acclaimed and praised for its
expression and protection of human rights, it was, as an
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outcome of the negotiations among contending forces, an
historic compromise. There were neither victors nor
vanquished. In the final analysis, no participating protagonist
had achieved 100% of what its original perspective demanded.
A grasp and understanding of the world context in which the
historic negotiations and political settlement that ended
Apartheid and the system of white minority rule took place, is
imperative and instructive. Put simply, the context was the
emergence of Mikhail Gorbachev and his perestroika and
glasnost, the Washington Consensus and neoliberalism which
then held sway, the fall of the Berlin Wall, the collapse of the
Soviet Union, the end of the Cold War, and the resultant
emergence of a Washington-centered unipolar world. This
was the world before the emergence of China – an industrial
juggernaut – as the second foremost world economy with the
potential to unseat the United States of America.
Like all compromises, ours was not by any stretch of the
imagination a perfect compromise. It was, in effect and in
certain respects, an imperfect political compromise.
The first basic and obvious flaw is that the compromise was
based on the view propounded by Kwame Nkrumah, the first
President of Ghana, namely, that we should first seek and
acquire the political kingdom, from which the rest will flow. By
virtue of their numbers, black South Africans did indeed
acquire the political kingdom in the April 1994 elections.
However, by virtue of history, the monopoly-dominated
economy is, by and large, controlled by exceptionally powerful
personages and interests drawn mainly from the white
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minority. South Africa is thus a bifurcated polity in political and
socio-economic terms.
Although it can be safely claimed that numerous important
inroads have been made in poverty reduction since 1994,
South Africa continues to be characterized by high levels of
inequality, unemployment, poverty, homelessness, squalor
and disease, all of which afflict primarily the black majority.
The second obvious flaw, thanks again to history as well as to
South Africa’s position in the world economy, is that South
Africa, basically like all societies based on the capitalist mode
of production with its profit motive, is an inegalitarian society,
with a tiny minority that comprises exceedingly rich persons
and families surrounded by a sea of poverty. After all, the
majority of South Africans, having been exposed to worldwide
knowledge of the conditions of ordinary people in the socialist
bloc and conscious of the betrayal of the working class and
other working people who had brought about fundamental
change, would not have eagerly embraced any form of
socialism. The transgressions of Joseph Stalin, which were
exposed to the world by none other than his successor, Nikita
Khrushchev, were well known to many in South Africa who
would never allow themselves to be subjected to Stalinism.
Besides, the problem of ‘the embourgeoisement of the
proletariat’, which Friedrich Engels identified as far back as
1858, had engulfed South African society throughout its
evolution. It is axiomatic that both blacks and whites always
wanted to enjoy the fruits of modernity and would have
resisted any ideological or political attempt to foist upon them
any system that would deny them opportunities to grow and
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thrive. This was particularly so after the death of Mao Zedong
and the rise of Deng Xiaoping, who led China through far
reaching market economic reforms.
The third obvious flaw is that the political kingdom has not
fundamentally transformed the plight of the majority of our
people, both black and white. In particular, the political
kingdom has not successfully addressed the collective
disadvantages of the black majority, all of which neatly derive
from deliberate British colonial and Apartheid policies and
laws. It is a truism that the democratically-elected postApartheid government inherited not only a nearly bankrupt
state but also a contradictory legacy. On the one hand, the
Mandela government inherited the most advanced and
developed economy on the African continent; on the other, it
inherited major socio-economic problems.
South Africa faces huge socio-economic challenges of rampant
abuse of drugs and narcotics, corruption, theft and pillaging of
state resources, theft particularly from the poorest of the poor
by the black elite, rent-seeking and raw abuse of state power
by politicians and the well-connected. Moreover, we face the
historical problem of land dispossession as part of the
deliberate impoverishment and proletariatisation of blacks as
a source of cheap expendable labour primarily for the mining
industry and agriculture.
Last, but not least, we face the challenge of creating a united,
non-racial, non-sexist nation out of the remnants of a society
that was riven and torn asunder by colonialism and Apartheid.
Such a nation seems impossible to imagine while the majority
of the erstwhile dehumanised blacks have yet to benefit from
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political change and the resultant peace dividend. While the
race-based political and socio-economic hierarchy that was
developed and sustained deliberately by and under
colonialism and Apartheid may have, as a matter of law,
disappeared, the irrefutable fact is that the majority of our
people live and eke out a living on the periphery of the
mainstream.
This conference being, as it is, about protection of property
rights, it behoves us to spare a moment and discuss how this
question is dealt with in post-Apartheid society with its gross
race-defined maldistribution of property.
Under the Constitution, individual property, which is not
limited to land, is protected, so that no person may be
deprived of property except in terms of law of general
application, and no law may permit arbitrary deprivation of
property. Expropriation of property for a public purpose or in
the public interest and subject to compensation, may occur
only in terms of law of general application. The constitutional
system, in other words, goes beyond and above the normal
remedies of private law. While the powers of the sovereign
lawmaker are limited and placed within the parameters of
individuality and personal freedom so that the individual is
shielded from potential societal threats, the state’s powers of
eminent domain and policing of the utilisation of property are
preserved.
Our property clause contains the standard elements referred
to as the guarantee clause, the expropriation clause and the
inarticulate or implied restrictions clause relating to the state’s
policing power and the state’s right to control the use of
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property. The property clause is subject to the implied due
process clause, so that takings and restrictions of the
entrenched property rights must conform to the due process
of law, failing which invalidity results.
Of particular note is the fact that public interest includes land
reform and other reforms to enhance access to the country’s
natural resources by all. This will presumably ensure that all
have and enjoy the right to participate in – and not to be
excluded from – socio-economic and political benefits. The
Constitution enjoins the state to “take reasonable legislative
and other measures, within its available resources, to foster
conditions which enable citizens to gain access to land on an
equitable basis.”
Moreover, the property clause deals sensitively and sensibly
with the consequences of dispossession under our colonial
and Apartheid past by making restitution and redress feasible
under the law. The state is, furthermore, not prohibited from
taking legislative and other measures to achieve land, water
and other related reforms in order to redress the socioeconomic consequences of our past, provided that the
limitation clause of the Constitution is applied and observed. I
am inclined to believe that the equality clause of the
Constitution is also applicable.
Our discussion is taking place in the context where the African
National Congress (ANC) and the Economic Freedom Fighters
(EFF) have railroaded a proposal that the Constitution be
amended to allow for expropriation without compensation to
address the slow process and ineffective pace of land reform.
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While the two parties agree on this, their divergent
approaches and perspectives are interesting.
At its 54th national conference in December 2017, the ANC
adopted a resolution on land reform which states that
expropriation of land without compensation should be one of
the mechanisms available to government to give effect to land
reform and redistribution. In other words, the ANC would be
prepared to consider and use other mechanisms such as
would enhance and hasten the attainment of the objective of
land reform and redistribution.
The ANC cautions against doing anything that may undermine
future investment in the economy, or damage agricultural
production and food security, or cause harm to other sectors
of the economy. As the resolution states, the ANC’s approach
to land reform is based on three key elements, namely
increased security of tenure, land restitution and land
redistribution. The interventions that may ensue from the
approach of the ANC would focus primarily on governmentowned land, vacant, unused and under-utilised state land, as
well as land held for speculation and hopelessly indebted land.
Private ownership of land is therefore not precluded. Security
of tenure is also to be increased. However, the current
beneficiaries of land redistribution are tenants of the state,
rather than owners of the land with secure tenure.
The EFF, on the other hand, holds and propounds the view
that all land should be expropriated without compensation
and transferred to the ownership and custodianship of the
state as happened with the mineral and petroleum resources
of the country. The envisaged expropriation of land without
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compensation will apply to all land and to all South Africans,
black and white. Under the EFF’s perspective, there should not
be any private ownership of land or guaranteed safety of
tenure.
Once the state has taken all the land without compensation,
the EFF says those who currently use or intend to use it should
apply for land use licences which will be granted only upon
proof of what the land will be used for. The licences will be
valid for a maximum period of 25 years, with the state
retaining the right to expropriate the land if it is not being used
for the declared and intended purpose. The licences will, of
course, be renewable upon proof that the land is being used
as planned. The state will retain the right to withdraw any
licence and reallocate the land for public purposes.
There is an inarticulate and quaint element of ancient
reactionary religion in the EFF thinking. In God’s providence
and grand plan, the land belongs to God (or substitute the
state presumably acting in the best interests of the people);
we are, after all, like all our forebears and ancestors,
temporary sojourners in this world and, therefore, cannot use
or sell the land in perpetuity. The land is ours by grace and
favour, all of which are always revocable.
In my humble view, however, whatever approach one adopts,
expropriation of land without compensation may worsen –
rather than improve – the situation. It would, for one thing,
generate political and legal uncertainly at huge cost to the
economy and the fiscus. It will also not deal with the real
constraints, such as corruption on the part of state officials,
the diversion of moneys meant for land reform to politically
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well- connected elites, lack of political will, and lack of training
and capacity. The problem that those who propound the need
to take land without compensation seek to address may be
lying elsewhere.
Thanks to our history and past, the problem of land reform
seems frighteningly intractable. However, all rational people
accept that the erstwhile victims of colonial and Apartheid
land dispossession and forced removals whose historic
disabilities have yet to be addressed appropriately and
adequately, cannot be expected to continue coexisting with
the beneficiaries of the acknowledged historic injustices.
While expropriation of land without compensation may not be
appropriate, a working and workable solution is not
improbable. The great minds and personages gathered here
will hopefully help us find the right path. Finding a working
solution is a political and socio-economic imperative; doing
nothing about the problem or pretending and arguing that it
does not exist is not an option.
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CHAPTER 3

EXPROPRIATION WITHOUT COMPENSATION IS A
CONVENIENT TOOL TO HIDE GOVERNMENT FAILURE
PETRUS SITHO
I am from Bultfontein in the Free State. As you can see from
the overall and chains I am wearing, I am not free at all – like
many of the people in my beautiful country.
No one in South Africa was free before 1994 even if some
people believed they were. The struggle we had for this
freedom and to break the chains of Apartheid was a difficult
one, but we did not give up. In 1994, we finally succeeded. We
looked up at the Freedom Charter – a document drawn up by
the oppressed in 1955, that stood for equal rights for all the
people of South Africa, irrespective of race, creed or gender.
A mere 24 years into our supposed freedom, we are chained
and trapped, much worse than before.
Now I am standing here before you, a simple man, not highly
qualified, not very important, but I have an issue which is
pressing down heavily on my heart.
What is the biggest problem in our country?
Poverty and hopelessness.
Why are we still here after 24 years of freedom and equality?
Because our government is the champion of doubt and fear.
Those who fill the seats in government give us empty
promises. They tell us they care but then they empty our
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government coffers and rob us of our basic dignity. Just look
at what is happening with all the enquiries being carried out –
State Capture, SARS, Eskom.
Now, in November 2018, we are still suffering. But they want
us to vote for them in 2019. So, what do they do? They use a
tool: Land!
Let us look at South Africa.
Our present situation is very bad. There are more poor people
than ever. Remember, we don’t see them everywhere
because they hide or pretend all is well, they have their pride
as well. These people have trusted the government to
empower them, but they often have nothing, not even hope.
A clever man, Eddie Bruwer, who was a good friend of Oom
Beyers Naude – an Afrikaans Freedom Fighter – wrote a book,
Beggars Can Be Choosers. Of course, beggars can choose to
have better lives. They can choose not to believe the lies. They
can choose to use their votes to keep politicians to their
promises or they can choose to support people they can trust.
Unfortunately, they are often so humiliated and battered that
they don’t realise this.
The following is a true story. In KwaZulu-Natal, a very
successful private farm was bought by the government for 35
beneficiaries and their families. How did they expect 35
people to agree on how to run a farm? Not even angels would
have been able to do that. In the past, this farm planted 900
hectares of timber. It employed 30 workers who earned about
one million rand a year. Three years later, there was nothing.
No financial support or training was given and now there is not
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one tree to cut. There are 35 families who have lost their
dreams and hopes and dignity because of the lack of support
from the government they depend upon. The farm was
profitable before and paid taxes to the government to support
education and healthcare. Now, this is also lost. You must
know as well as I do that there are many such examples.
Now, the government and politicians want to take these
undelivered promises to the next level with the carrot of
taking land from the legitimate landowners without paying for
it. Have they said who will be the unlucky ones losing land and
who will be the lucky ones getting land? I say dream on! Have
they been honest about the fact that land alone means
nothing? You have to work it and know how to work it.
Okay, so the government says expropriation without
compensation will not happen in the same way as it did in
Zimbabwe. But how can we trust them? The same people who
supported a president who was (suspected of being) a thief
and often stole the food of the poor, are now saying “trust
us”?
Why do we need to change section 25 of the Constitution?
Why was the original land restitution and reform process not
successful? I can tell you: Because of corruption and
incompetence and certain people enriching themselves. Why
does government need to change its plans every time? It
seems unable to make plans work. And we are the Guinea pigs.
Almost all of the State-owned enterprises are in a shambles,
all being propped up with our much needed money – SAA,
PRASA.
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What happens if we change section 25 and we get a future
president who is worse than Zuma? I know it seems unlikely,
but it can happen. What if he steals all the commercial farms
to give to his cronies?
The bad thing about expropriation without compensation is
that it has made South Africa a sick country. On the one hand,
we have nervous and scared landowners and, on the other, we
have poor people with extreme expectations of getting the
best land mahala. These expectations are driven by politicians
to win elections. Desperate people believe anything. We
believed the government when they said we will get houses.
How many people do you know who have a title deed to their
RDP house?
I know it is a cliché, but I want to refer you to the cake which
is the South African economy. A cake that has to feed us all
and pay the government bills. This cake has shrunk in the last
10 years. The main person responsible is Zuma and his friends
the Guptas and all their friends. But let us go back to the cake
which now has to be cut into smaller and smaller pieces. This
cake is not going to feed hungry mouths much longer. What
will happen if this cake cannot pay grants anymore? If section
25 is amended to provide for expropriation without
compensation, even the loyal investors who have been trying
to help get us out of the hellhole Zuma has left us in, will run.
No other investors will even think of helping. How will we
survive then?
I think we can easily have another Zimbabwe situation. They
don’t even have a Zimbabwean currency anymore. People
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have been starving since 2000. Did anything good come from
that?
Why do we need successful farmers? Easy answer: Food in our
stomachs. Farming is not easy. Especially in these tough
economic times. You need capital and expertise. You need to
know that it takes hard work and knowledge. Then we are
experiencing difficult times with the climate. We have
droughts. We need to be clever and wise to farm well. Now
more than ever.
The end of my story will show you where I have been going all
along.
You have heard all the honest and valid arguments before:
•

Our Constitution is one of the best in the world. It
includes protecting the rights of all our people. It already
includes the right to expropriate land without
compensation when necessary. Why do we need to
change it?

•

One of our country`s most important responsibilities is to
feed its citizens. For this we need good farmers.

•

Our people firstly need to be helped by creating jobs in
order to live but also to be protected against the abuse of
politicians who use their desperation for political gain.

What are the possibilities of our leaders working for the
people to build relationships that break the evil of racism?
Why can`t leaders encourage our people to take hands and
walk towards a better future for all our children and
grandchildren? What will we tell them in the future when they
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ask why we stood doing nothing while our lovely South Africa
was being destroyed? Why is the government scaring farmers
who are working hard to feed us? I have heard that some
farmers have not planted their crops this season because of
the uncertainty of the future. How long will the desperate
believe the government when they lie to win votes?
My solution to this very important issue is: we all can
contribute to build our future. Many South Africans have so
much to contribute, to make things work. There are wonderful
stories of farmers farming in partnerships with their farm
workers. There are amazing successes of mentorships where
young farmers learn from each other’s experiences and
become prosperous agriculturalists. Swaziland has a lot of
small-scale farmers who have a small farm, crops and few
cattle, but jobs too.
Our government needs to rethink our future. They need to
realise that they should rather spend the money they have to
promote and facilitate a process where the poor are
empowered to make a dignified living with the help of all the
good responsible people of our country. We deserve a
government who cares for all of us and who works for the
prosperity of all the citizens of our precious South Africa.
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CHAPTER 4

THE LESSONS FROM…
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INDIA

INDIA’S FAILURE TO REALISE ITS POTENTIAL
BARUN MITRA
Governments throughout history have enjoyed the power of
eminent domain, or the power to expropriate private property
for public use, with or without payment of compensation.
In India, there are a few basic aspects of acquisition of
property by the state for public purposes:
•
•
•
•

•

•

Land acquisition for developmental and infrastructural
projects
Land ceiling to redistribute surplus land to the poor
tenant farmers and the landless
Nationalisation of natural resources and companies
Land acquisition for private commercial and industrial
projects on the grounds of public welfare through
investment and employment
Increasing use of the emergency clause to hasten the
pace of acquisition by limiting the scope of procedural
objections
Expropriation extends beyond land and agriculture

History of property in the Constitution
The Indian Constitution at its onset recognised the right to
property as a fundamental right in 1950, although it was one
of the most contentious issues in the Constituent Assembly.
This right was largely understood not as a core principle, but
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as a political compromise to satisfy the rich and the powerful
to secure their consent for the new republic.
Redistribution of land and limiting the size of land holdings
were among the Indian government’s top political priorities in
the 1950s through to the 1980s. The first amendment to the
Constitution in 1951 created the Ninth Schedule, restricting
judicial review of property rights challenges to government’s
land reform laws. A series of key land-related laws were placed
within the amendment’s ambit.
The Zamindari abolition was enacted to dissolve large estates
where owners had enjoyed rights to collect revenue on behalf
of the colonial state.
By and large the courts continued to uphold the constitutional
primacy of property rights and restrained the state from freely
expanding the scope of acquisition and expropriation. But the
political pressure to gradually dilute property rights continued
through the 1950s and 1960s.
The meaning of the word ‘compensation’ for acquisition was
diluted and ultimately replaced by ‘amount’, giving the state
almost absolute power to decide on the quantum. Outright
nationalisation of land and communalisation of agriculture
faced more serious political and social resistance, however,
and was abandoned in the late 1950s.
Ultimately, in 1978, the first national government that
defeated the Congress party, repealed the right to property as
a fundamental right, instead turning it into an ordinary legal
right.
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Political economy
Nationalisation of industries reached its peak in the late 1960s
and early 1970s, in the heydays of socialist fervour, cutting
across party affiliations. As a result, high inflation, anaemic
economic growth, and lack of employment opportunities
characterised the Indian economy.
Identity politics raised its head as sections of society
fragmented, seeking political patronage and protection in the
face of persistent policy-induced scarcities. This approach
greatly constrained and distorted land prices and usage,
severely impacting on capitalisation potential in agriculture.
Agriculture, the largest private sector in India and dominated
by small and marginal farmers, has borne the brunt of the
regulatory state with almost every aspect of input, output,
market access, trade and technology being controlled. The
focus on land distribution in the 1950s did little to secure
agriculture. As periodic famines and starvation haunted
millions, the state responded by enhancing regulations to
control the market and prices. India was seen as a basket case,
living ship to mouth, with American food aid partly mitigating
the crisis.
The Green revolution, based on technological adoption and
high capital intensity state interventions in the form of
subsidised inputs (agrochemicals, dams and irrigation), paved
the way for food security. Indian farmers defeated the
vagaries of nature and India became a net food exporter. Yet
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the paradox of India today is its bulging grain stock alongside
significant instances of hunger and widespread malnutrition.
Forty percent of farmers would like to move out of agriculture
and 70% would not want their children to take up farming. Yet,
they cannot quit, as there is hardly any buyer for farmland. At
the same time, those who want to enter agriculture or buy
land for other purposes also cannot easily access land.
Poverty amidst expropriation
The government’s mindset has been that people may not
know their own best interests, and that the market, unless
restrained, will mislead them. Successive governments have
laboured to carry forward this approach, continuously
expanding the scope and scale of state intervention in the
economy.
The regulatory stranglehold has led to artificial scarcities and
corruption, making businessmen and farmers seek political
patronage instead of relying on profits gained from satisfying
consumers with better and cheaper products.
In the first four decades since India’s independence in 1947,
the economy was characterised by the License-Permit-Quota
Raj, which increased the role of the state in the economy. For
the next three decades, particularly since the initiation of
economic reforms in 1991, this command and control of the
economy has to an extent been replaced by an overarching
regulatory state.
The Indian state had sought to hold the hands of its farmers,
but the heavy hand of the state has stymied their
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entrepreneurial spirits. Indeed, claims of improving the ease
of doing business in India do not consider the agricultural
industry, despite it being the largest private sector. The largest
section of the population is dependent on a shrinking share of
agricultural GDP.
Seeds of regeneration
Nearly 30 years after the initiation of economic liberalisation,
the pace of reforms has been patchy, and its depth has been
shallow. Despite many tall claims, India’s socio-economic
performance on various international indices has consistently
been poor.
Isolated land-related protests, which started in the 1980s,
have been spreading and now encompass almost a third of the
country. In the past seven decades, an estimated 40-60 million
people have been displaced due to land acquisition.
The expropriation that had started with land has, over the
decades, expanded to regulatory taking, limiting the scope of
the market, undervaluing capital, depressing incomes,
controlling profits, often even prices, and retarding
investment and employment opportunities.
The poor have suffered most under the expropriations
undertaken in their name. Now, for the first time, growing
sections of the people at the grassroots are realising the
burden of the heavy hand of the state and are recognising the
significance of property rights. There is growing dissatisfaction
with the promises of redistribution and the reality of the state
unnecessarily restricting property rights and curbing
economic freedom.
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A bottom-up revolution for land and property rights is
emerging, which is reflected in a few legislative initiatives to
ensure better protection of those rights. The persistence of
protests by farmers, and increasingly by different sections of
more urbanised youth, all indicate rising social tensions in the
face of poor economic opportunities, and the widening gulf
between promises and performance.
Conclusion
India is a living illustration of the cost of sacrificing the
principle of property rights in the name of protecting the poor.
It has trapped India in poverty, corruption, inefficiency, and its
corollary social fragmentation and sporadic violence.
The rich are able to take care of their interests in many
different ways. The poor have nothing but the Rule of Law to
protect their life, liberty and property. Poverty is man-made,
induced by the choice of policies adopted, that undermine
assets and efforts of hardworking people. Poverty is a
manifestation not of any absence of cash or capital, but of the
inability to capitalise whatever assets one may have, legally
and easily, with the lowest transaction costs.
The key to ensure protection of property rights lies in
leveraging the latent demand among wide sections of people
who bear the brunt of expropriations and regulatory takings.
Rather than fuelling the demand for redistribution by
expanding the scope of state intervention, which caused the
artificial scarcities in the first place, trapping people in
poverty, political demands need to rein in the state’s
regulatory overreach.
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The capacity of the state to continue its regulatory
stranglehold can only be undermined by drastically devolving
and divesting economic and physical assets held by the state.
Historical wrongs cannot be corrected, but the lessons of
history need to be learnt in order to avoid repeating those
mistakes again and again. Initial conditions will not matter,
and present inequalities will be transient, when property
rights are protected, and markets are free, allowing people to
peacefully engage in trade and exchange.
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ZIMBABWE

WELCOME TO ZIMBABWE, SOUTH AFRICA
REJOICE NGWENYA
Introduction
Today, I come here and stand in front of you not just as an
African, but a black Zimbabwean who is a neighbour and
friend. My intentions are noble, and I mean well.
In Zimbabwe, we have a saying: “Akuruma nezve ndewako.”
Roughly translated: “One who warns you in advance is your
friend.” Hear me out. I am naive not to feel bitter about how
Jan van Riebeeck drove the Khoi and San people out of their
lands beginning in 1652; how Daniel François Malan initiated
the toxic policy of Apartheid in 1948; or even the Group Areas
Act of 1950. I am well aware that “Cecil John Rhodes’ British
South Africa Company (BSAC) seized land owned by
indigenous blacks in 1890, driving them from the land and
brutally murdering those who resisted eviction.”6 Who can
forget the Land Apportionment Act, 1930, that became a
historical starting point of our disenfranchisement in
Zimbabwe?7 Yes, I am well aware that colonial governments
6

7

Mavheko C. “The journey from colonial bondage”. (2015). Chronicle.
https://www.chronicle.co.zw/the-journey-from-colonial-bondage/.
“The end-result of this historical process was that by the time of
independence, in 1980, population densities were over three times
greater in the black than in the white areas, and some 42 per cent of
the country was owned by 6,000 white commercial farmers, most of
whom had fought tooth and nail to prevent Rhodesia becoming
Zimbabwe. This racial division of the land was also highly visible.”
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were very insensitive by displacing us from our ancestral
lands.8
Yet the question that lingers in my mind is: Having witnessed
Africans undergo a process of civilisation in the past 200 years
or so, do we again have to indiscriminately open new frontiers
of land confrontation like the Van Riebeecks, Malans and
Rhodes – the very same people we accuse of having been
barbaric? My answer is an emphatic no! We are not like them.
We are now wiser than they were. Besides, we can take
lessons from history.
However, there is something about us Africans – it must be in
our DNA. We seem to never learn from history, even when
that history unfolds across our very borders. African
nationalists and their post-colonial governments have, since
the 1950s, copied word for word, the script of national selfimmolation. Today we are here, debating the vagaries of

8

Palmer R. “Land reform in Zimbabwe, 1980-1990”. (1990). 89 African
Affairs.
https://pdfs.semanticscholar.org/c2c2/40a557adf05d5e90c35a0457b
c
28c711e0c4.pdf.
“In Zimbabwe, as elsewhere in Southern Africa, disenfranchisement of
rural households was part of an active policy pursued by the colonial
governments to ensure that the reservation utility that could be
obtained through farming was so low that farmers would have no
option but to seek employment in the mines, on commercial farms or
as part of the urban labour force.” Deininger K, Hoogeveen H, and
Kinsey B. “Benefits and costs of land reform in Zimbabwe with
implications for Southern Africa”. (2002). Paper presented at the
conference “Understanding poverty and growth in Sub-Saharan
Africa”, Centre for the Study of African Economies, Oxford University,
18-19 March.
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South Africa’s latest policy – expropriation without
compensation (EWC). Nelson Mandela must be turning in his
grave. He referred so authoritatively to the crisis in Zimbabwe
as being a deficiency of credible leadership9 whose policies
drove millions of that country’s citizens into South African
exile. Robert Mugabe’s senselessly radical and populist land
expropriation had – by a stroke of a legislative pen - turned a
once thriving food self-sufficient breadbasket country, and
according to Mwalimu Julius Nyerere10 – a jewel – into a
basket case.
South Africa was privileged with front-seat status to watch
Zimbabwe tear itself to pieces. The African National Congress
(ANC), the Economic Freedom Front (EFF), and all proponents
of EWC must lean out further from their superficial comfort
zones and ask themselves, “What kind of ‘good’ land reform
policy causes so much suffering; so much hatred and
bitterness for one section of the citizenry; so much grief, while
attracting unprecedented global retribution?” The answer is
very simple: Two wrongs cannot a make right. Any policy that

9

10

Nelson Mandela became so exasperated with the Mugabe regime he
could not hide his disappointment during a visit to England in 2008:
"Nearer to home we had seen the outbreak of violence against fellow
Africans in our own country and the tragic failure of leadership in our
neighbouring Zimbabwe.” Clout L. “Nelson Mandela condemns
Zimbabwe’s
Robert
Mugabe”.
(2008).
The
Telegraph.
https://www.telegraph.co.uk/news/uknews/2195366/NelsonMandela-condemns-Zimbabwes-Robert-Mugabe.html.
Julius Nyerere is said to have told Mugabe in 1980 that Zimbabwe was
a jewel: Sibindi L. “What did Nyerere tell Mugabe when Zimbabwe
attained independence in 1980?” (2017). My Zimbabwe.
https://www.myzimbabwe.co.zw/news/7224-what-did-nyerere-tellmugabe-when-zimbabwe-attained-independence-in-1980.html.
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seeks revenge, leaving a nation in a state of irreversible
despair, cannot be justifiable. A piece of legislation – even
when legitimised through constitutional reform – that not only
violates property rights but also transfers national
endowments to a small, privileged ruling elite, is a recipe for
disaster.
South Africans should know this because fate has been good
to them. It has allowed them to witness policy disaster unfold
right on the other side of the border in Zimbabwe. Of course,
some can present feeble arguments that they will not make
the same mistakes made in Zimbabwe, but one cannot correct
history by doing the wrong thing, no matter how morally
justifiable. Done in whatever way, land expropriation inspired
by populism and spiced with desperation for political
legitimacy has far-reaching consequences not only to
agriculture, but also to subsequent industrial value chains,
banking and human rights. That, my friends, is the whole
moral behind my presentation. Even given an opportunity to
state my case on primetime national radio and television, I
would still dissuade South Africans from following the very
same EWC path of self-destruction that we Zimbabweans
embarked on in year 2000.
Land reform ‘success’ as an oxymoron
I will have to be forgiven: When asked to express an opinion
on my country’s much-vaunted land expropriation, I do not
pull any punches. Therefore, I would want to say this with
utmost conviction and with no regrets: As a black, African
Zimbabwean, who had the crossover privilege from Rhodesian
white settler colonial to Zimbabwean black nationalist
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governance, it is inconceivable, unthinkable, if not outright
criminal, to label Zimbabwe’s ‘fast track land expropriation’ a
success, as in the case of Sussex scholar Ian Scoones.11 This is
because the purveyors of this ‘success narrative’ have
contextualised it only on the basis of increased tobacco
deliveries12 and occasionally isolated bumper maize harvests,
yet conveniently ignore large-scale deforestation, decimation
of employment opportunities in the agriculture sector,13 gross
violations of both property and human rights and, above all,
erosion of what I term the ‘Ubuntu Factor’.
We need not confuse Zimbabwe’s land resettlement
programme of the 1980s with the politically-motivated

11

12

13

“This paper however argues that the story (of land reform in
Zimbabwe) is not simply one of collapse and catastrophe; it is much
more nuanced and complex, with successes as well as failures.”
Scoones I et al. “Zimbabwe’s land reform: challenging the myths”.
(2011).
38(5)
Journal
of
Peasant
Studies.
967-933.
https://www.tandfonline.com/doi/abs/10.1080/03066150.2011.6220
42.
According to Sibanda G. “The 2018 flue-cured tobacco deliveries
reached a record 238 million kg, the highest ever in Zimbabwe’s history,
beating 2000’s record of 237 million kg achieved in 2000”. (2018). The
Herald. https://www.herald.co.zw/trade-deficit-narrows-to-127m/.
But how much of this “record delivery” takes into account large-scale
depletion of our indigenous forests?
“Permanently employed farmworkers lost out significantly from this
reform, and issues of rights, welfare and deepening poverty of these
populations have been repeatedly raised, even as they inserted
themselves into the new agrarian economy.” Scoones I, Mavedzenge
B, Murimbarimba F, and Sukume C. “Labour after land reform: The
precarious livelihoods of former farmworkers in Zimbabwe”. (2018).
50(3)
Development
and
Change.
https://onlinelibrary.wiley.com/doi/epdf/10.1111/dech.12449.
Citations omitted.
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chaotic invasions of the 2000s. Where a sober approach is
adopted that respects other citizens’ property rights, returns
can be very high.14
Evidence exists of how commercial large-scale agriculture
created inextricable links between Zimbabwe’s vibrant
manufacturing and banking sectors. The phrase, ‘Zimbabwe’s
industry was agro-based’, is not a figment of anyone’s
imagination. It was real. The health of the manufacturing and
banking sectors relied heavily on agricultural value chains.
Even without considering the decimation of property and
human rights that eventually attracted economic sanctions
against Zimbabwe,15 it is appropriate to associate the death of
14

15

In the early 1980s land, was acquired by the government and a wide
range of infrastructure and supporting services was provided to the
schemes. Resettlement schemes were provided with depots for seeds
and fertilizer, dip tanks for cattle, schools and clinics, and where
possible, clean domestic water sources.6 A systematic procedure
identified settlers, and those resettled got preferential access to
agricultural extension, veterinary services and credit. The costs of this
program were borne by the government of Zimbabwe and donors from
various countries, including the European Community, the African
Development Bank and the Kuwait fund. The UK, which had pledged
assistance for land distribution during the talks that led to Zimbabwean
independence, contributed the largest share, £20 million, of which
approximately £16.6 million was actually disbursed. Adams M, Cassidy
E, Cusworth J, Lowcock M, and Tempest F. “Report of ODA land
appraisal mission to Zimbabwe, 23 September – 4 October 1996”.
(1996). Organisation for Economic Cooperation and Development.
“It is the sense of Congress that the Government of Zimbabwe and the
Southern African Development Community (SADC) should enforce the
SADC tribunal rulings from 2007 to 2010, including 18 disputes
involving employment, commercial, and human rights cases
surrounding dispossessed Zimbabwean commercial farmers and
agricultural companies.” Section 10 of the Zimbabwe Democracy and
Economic
Recovery
(Amendment)
Act
of
2001.
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an industry – the decline in foreign direct investment and
exponential unemployment – with Zimbabwe’s populist land
expropriation programme. Thus, I wonder what really are the
milestones of success that protagonists and the purveyors of
the EWC narrative would use.
Glimpses of the glorious past
There is credible evidence that before land expropriation,
Zimbabwe was a net exporter of food while, according to the
General Agricultural and Plantation Workers' Union of
Zimbabwe (GAPWUZ), pre-land reform employment in the
sector was no less than two hundred thousand people.16
Although one can argue that the Lancaster House Agreement
perpetuated white land ownership privilege,17 I still insist that
securing the sanctity of property rights gave the country
confidence to strengthen and expand its industrial base.
Today, due to capital flight over the last two decades,

16

17

http://www.veritaszim.net/sites/veritas_d/files/ZIDERA%20Amendm
ent%20Bill%202018.pdf.
“Therefore it may just be a question of speculation, but according to
the General Agricultural and Plantation Workers' Union of Zimbabwe
(GAPWUZ), “Perhaps 200,000 workers and their dependants, about 1.5
million in total, live on these farms. If they are displaced and only a
handful are given land, Zimbabwe faces a social catastrophe. Analysts
say only a gradual land reform programme, helped by generous donor
funding, could manage a smooth transition without creating more
poverty.” Magadzire G. “The employed report: GAPWUZ white paper”.
(2002).
“Land was to be redistributed on Willing Buyer Willing Seller basis for
the first 10 years awaiting policy review.” “Lancaster House
Agreement”.
Pindula.
https://www.pindula.co.zw/Lancaster_House_Agreement?downloadas-pdf.
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Zimbabwe is importing almost everything, hence our huge
trade deficit. The once-thriving irrigation infrastructure was
vandalised. Farm occupiers who had no knowledge or skills of
large-scale commercial irrigation farming exposed
Zimbabwe’s population to the vagaries of rain-fed agriculture.
The once-booming cotton and textile industry died while the
National Railways of Zimbabwe that used to supply tobacco
farmers with coal is almost defunct. If agriculture was and is
the mainstay of Zimbabwe’s economy, there is absolutely no
way our economy can grow if sanity is not restored in this
sector.
And this sanity is the full respect and restoration of property
rights.
A renowned Zimbabwean economist once said, “In Zimbabwe,
nobody feels safe when the state can authorise itself to take
people’s property. This country will recover fast if government
promises to respect property rights and revives the rule of
law.”18 Moreover, “The land reform programme resulted in
significant economic disruption as the full bundle of rights that
previously drove commercial agriculture were taken away.
The vesting of ownership and control of access to land in the
hands of the State destroyed the land market, scaring the
banking sector.”19 Some reports say that Zimbabwe was a

18

19

Nyoni M. “Ncube needs to be politically savvy: Experts”. (2018). The
Standard. https://www.thestandard.co.zw/2018/11/04/ncube-needspolitically-savvy-experts/.
Mutenga T. “Freehold ownership key to investment: CFU”. (2018).
Daily
News.
https://www.dailynews.co.zw/articles/2018/11/03/freeholdownership-key-to-investment-cfu.

48

leading exporter of horticulture and flowers, second only to
Kenya. “The Southern African country used to have a vibrant
horticulture industry, but it was decimated by former
president Robert Mugabe’s chaotic land reform exercise in the
early 2000s that was aimed at addressing colonial land
imbalances.”20 For many years, national freight airline
Affretair had run a thriving business of flower and fruit exports
to the European Union market, but was liquidated due to,
among other operational handicaps, the demise of
Zimbabwe’s agriculture sector.21
Supremacy of constitutionalism
I know that the proponents and purveyors of the EWC
narrative will argue that once embedded in the Constitution,
expropriation must be honourable.
My point of departure is that there are good and bad laws. Any
law that is open to abuse by central government – any statute
that ultimately benefits the small ruling elite – must surely be
a bad law. That is exactly why the whole world condemned
Apartheid and colonialism. These two were manifestations of
bad laws in bad constitutions.

20

21

Business Writer. “Netherlands push to revive horticulture”. (2018).
Daily
News.
https://www.dailynews.co.zw/articles/2018/11/01/netherlands-pushto-revive-horticulture.
“Affretair was liquidated in 2000 under a $511 million debt that had
grounded its only aircraft for close to two years. In October 2001 it was
reported that Affretair, currently under liquidation, was selling its
assets to raise money to offset its mounting $800 million debt owed to
several
creditors”.
“Affretair”.
Wikipedia.
https://en.wikipedia.org/wiki/Affretair.
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The same Constitution that exalts the virtues of right to
property cannot pass a test of legitimacy when it takes away
those rights based on purportedly reversing injustices of the
past. This is why the ruling elite in Zimbabwe ended up holding
all the best pieces of land while the rest of the so-called land
beneficiaries were banished to game parks and non-arable
land.
South Africa is renowned for constitutionalism, and EWC can
only destroy this reputation. With the level of corruption in
high office, South Africa is opening a new frontier of a blackon-black land revolution. Sooner than later, the poor majority
will start demanding justice from new black landowners.
The cost of bad land reform policy
There are different opinions on this, but credible evidence
exists that Zimbabwe’s trillion percent hyperinflation of 2004
to 2009 was largely due to Mugabe’s fast-track land invasions,
this according to Professor Steve Hanke of the Johns Hopkins
University who has been tracking Zimbabwe’s monetary
collapse for almost two decades.22 The Mugabe regime was
isolated and treated as a property rights abuse pariah state, so
it concocted new ways of financing its budget deficit. Massive
22

“When President Robert Mugabe’s party, ZANU-PF, regained control in
Zimbabwe in 2013, government spending and public debt surged,
resulting in economic instability. To finance its deficits, the government
created a ‘New Zim dollar’.” Hanke S. “Zimbabwe hyperinflates again,
entering the record books for a second time in less than a decade”.
(2017).
Forbes.
https://www.forbes.com/sites/stevehanke/2017/10/28/zimbabwehyperinflates-again-entering-the-record-books-for-a-second-time-inless-than-a-decade/#39aa19883eed.

50

flight of capital, US-imposed sanctions and a high credit risk
that drove away multilateral lending, completely trashed our
local currency as products completely disappeared from
shelves. There was only a semblance of sanity when the
opposition-inspired Government of National Unity pushed for
the adoption of the US dollar as legal tender in 2009. Money
is extremely vulnerable to property rights abuse.
I therefore want to know: How will South Africa stem the tide
of global financial anger if EWC is legalised? Are you ready, let
alone aware of the devastating consequences to your
monetary, fiscal and trade state of affairs? Obviously not!
Conclusion
Do not be fooled by extremist groups who claim EWC can be
done so well as to immunise South Africa from being
Zimbabwenised. Mugabe did not embark on land
expropriation and invasion to empower black Zimbabweans.
It was politically expedient for himself and his cronies. As
researcher Robin Palmer puts it succinctly:
“In 1989, with an election due the following year, there
were votes to be won, and the government desperately
needed an issue on which it could try to regain some of
the popularity it had lost in the course of the notorious
and long-running corruption scandal known as
'Willowgate'.”23
Besides, we now know that “Zimbabwe’s land reform
programme entered a downward spiral characterized by
23

Palmer (footnote 7 above) 175.

51

unlawfulness, violence and political opportunism. This chain
of consequences continues to date and has enormous
economic, social and political ramifications, both within
Zimbabwe, and within the region”. So says Klaus Deininger,
Hans Hoogeveen and Bill Kinsey.
South Africans, ask yourselves these questions:
•

•

Are you sure and convinced that EWC will extricate your
people from the poverty trap given existing evidence to
the contrary?
Can you not take lessons from Zimbabwe’s 1980s
experience of how land resettlement, no matter how
slow, can be done without leaving a trail of destruction,
bitterness and revenge?

Fate has been kind to South Africa. It has shown in advance
how reckless land policies can destroy a once-thriving nation.
EWC, like Mugabe’s fast-track land invasions, is not just a
blatant violation of property rights but also a recipe for
poverty, hatred and negative global attention.
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NIGERIA

SECURING PROPERTY RIGHTS: NIGERIA’S EXPERIENCE
OLUMAYOWA OKEDIRAN
Introduction and overview of South Africa’s proposed land
reform programme
Earlier in August 2018, the President of South Africa, Cyril
Ramaphosa, initiated a bill that would authorise land
confiscation without compensation. Although this was later
withdrawn for further consideration, the President reiterated
his commitment to instigate land reforms particularly to undo
the history of forceful land dispossession in South Africa by
colonialists.24 Since the end of Apartheid in 1994, the ANC
government has sought land restitution and other land
reforms that would distribute 30% of commercial land back to
black South Africans.25
The government claims that the current situation that allows
most land to be in the hands of a few is a challenging economic
24

25

Scarsi A. “South Africa land seizures: Ramaphosa vows to undo
‘colonialist’
actions”.
(2018).
Sunday
Express.
https://www.express.co.uk/news/world/1023295/south-africa-landseizures-land-grab-farm-Cyril-Ramaphosa-ANC-UN-speech.
South African Institute of Race Relations. “Submission to the Joint
Constitutional Review Committee regarding its ‘review of Section 25 of
the Constitution and other sections where necessary, to make it
possible for the state to expropriate land in the public interest without
compensation’ Johannesburg, 14th June 2018”. (2018). 4.
https://irr.org.za/reports/submissions-on-proposed-legislation/irrfull-submission-to-joint-constitutional-review-committee-14-june2018.pdf
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problem, especially in a country of prevalent unemployment
(27 percent).26 Some believe that the ANC-led government
may be doing this to win back the support of the masses which
the party is fast losing to the Democratic Alliance (DA) and the
Economic Freedom Fighters (EFF).27 Previous efforts by the
South African government at land restitution have apparently
not worked.28
A similar land seizure scheme had occurred in Zimbabwe when
President Robert Mugabe, as part of a series of economic
moves, expropriated lands from white farmers and gave them
to black farmers.29 While some rural blacks rose out of poverty
(for example, 60,000 black Zimbabwean farmers entered into
a tobacco market and sold $400 million worth of tobacco
where only 1,500 white farmers previously dominated),30 the
seizures led to riots which resulted in killings of farmers and
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Editorial Board. “The truth about South African ‘land seizures’.” (2018).
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https://www.csmonitor.com/Commentary/the-monitorsview/2018/0907/The-truth-about-South-African-land-seizures.
Boshoff S. “Why are white landowners being targeted in South Africa
by their own government?” Quora. https://www.quora.com/Why-arewhite-landowners-being-targeted-in-South-Africa-by-their-owngovernment.
“Land restitution in South Africa since 1994”. (updated 2019). South
African History Online.
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(2018).
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Polgreen L. “In Zimbabwe land takeover, a golden lining”. (2012). New
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economic collapse. The inflation rate rose by 98 percent and
cost the country 20 billion dollars at its peak.
What is to be amended
For the government to pursue its interest in expropriation
without compensation, section 25 of the Constitution, also
known as the property clause, needs to be amended.
It currently states that "no law may permit arbitrary
deprivation of property" and that "[property] may be
expropriated only in terms of law of general application (a) for
a public purpose or in the public interest; and (b) subject to
compensation, the amount of which and the time and manner
of payment of which have either been agreed to by those
affected or decided or approved by a court".
Section 25 also says the "state must take reasonable legislative
and other measures, within its available resources, to foster
conditions which enable citizens to gain access to land on an
equitable basis".
If successfully amended, all land in South Africa will belong to
the state who will have the sole discretion of reallocating the
land as the state deems fit.
Nigeria as a case study of statutory land ownership
While Nigeria did not experience the same problems South
Africa did, the country went through similar phases. These
phases can be described as follows:
Before the 1978 Land Use Decree, land properties were
owned by individuals through various means such as
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community laws, transfer of ownership or even forceful
dispossession.
Government passed a law that gave it the power to override
existing land ownership and become the legal custodian and
distributor of lands. The government had the right to revoke
land ownership (with and without compensation, depending
on the nature of revocation).31
Before the introduction of the 1978 Land Use Decree, land
tenure system took different forms across different parts of
the country. However, besides public lands used by the British
colonialists, most of the lands were held by individuals on
behalf of their families and communities.32
As a step to make land distribution more efficient, especially
to support sustainable economic growth, the government, led
by General Olusegun Obasanjo, enacted the Land Use Act in
1978.33 The Act abolished existing freehold systems and
transferred ownership to the government. Everyone who held
land after this period did so on a lease from the government
for a maximum of 99 years. The 1978 Act transferred custody
and right of transfer of lands within a state to the state and

31

32
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Agu Z. “5 types of land tenure system in Nigeria”. (2018). Legit.
https://www.legit.ng/1157833-5-types-land-tenure-systemnigeria.html.
Ogunlesi T. “Factsheet: Who owns the land in Nigeria?” (2015). Africa
Check. https://africacheck.org/factsheets/factsheet-who-owns-theland-in-nigeria/.
Biobaku S. “What is Land Use Act: 12 things Nigerians should know”.
(2017).
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Property.
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local governments.34 Only these two could grant the statutory
right of occupancy. These do not include land occupied by the
federal government agencies and departments.
The objectives of the Act were given thusly:
•
•
•

•

to effect structural change in the system of land tenure;
to achieve fast economic and social transformation;
to negate economic inequality caused by the
appropriation of rising land values by land speculators
and landholders; and
to make land available easily and cheaply to both the
government and private individual developers.

How land is transferred in Nigeria
One may transfer land in Nigeria in the following ways:
•

Certificates of occupancy: These are instruments of title
issued by state governors and local government
chairpersons, as evidence that the state has conferred on
the holder of the certificate the statutory right to occupy
the land for a defined period of time (99 years in most
cases). These certificates are the highest level of land
security certification in Nigeria.

•

Deeds of assignment: A deed of assignment outlines the
agreement between the person with the rights to a piece
of land and the person to whom the rights are being
transferred. It contains, among other things, a detailed

34

“Land Use Act, Chapter 202, Laws of the Federation of Nigeria 1990”.
International Centre for Nigerian Law. http://www.nigerialaw.org/Land%20Use%20Act.htm.
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description of the land (including its ownership history),
the agreed cost, and the date from which transfer takes
effect.35
Current state of land ownership in Nigeria
Registered land in Nigeria remains under 3 percent of the
total.36 Reasons for this include ignorance, illiteracy,
inadequate regulations and policy guidelines, the prohibitive
cost of processing titles, poor governance infrastructure, etc.
Most of this unregistered land is situated in rural areas.
The cumbersome process of obtaining deeds of assignment
and certificate of occupancy has discouraged multitudes from
registering their land. Land transfer in Nigeria, which under
good circumstances should be easier with the current Land
Use Act, is usually tiring and sometimes frustrating. This
difficult process of registration, as well as its transfer, makes
land unable to fully serve as a capital asset for the owner.37
Land owners are also prone to expropriation without
compensation from the government as inefficiencies in the
registration process ensure most people find it difficult to
legally claim their lands.

35
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Ogunlesi (footnote 32 above).
Ogwuda A and Igata F. “FG plans to strengthen land registration
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(2014).
Vanguard.
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Does anyone really own land in Nigeria?
Realistically, while people who possess the titles of lands can
assume ownership, the government remains the only true
owner of land in the country. Nigeria, through the Land Use
Act, operates the Leasehold Tenure System. Technically, no
one owns land and the government may revoke the lease of
any land it deems needed for public use and compensate the
owner instead.
When a person acquires land, unless the land is transferred or
its ownership revoked, such individual holds that land for a
period of 99 years. During this period, the individual becomes
a tenant on the land and pays a levy called land use charge to
the government. In the state of Lagos, for example, every
tenant of any property within Lagos’ boundaries is required to
pay the land use charge.38
Why is land registration so cumbersome?
Poor administration by land registries is chief among the
delays in land registration. Others include outdated recordkeeping systems, bureaucracy, opaque official procedures,
poor infrastructure, poor staffing and inadequate funding. The
system is also fraught with bribery and corruption. Basically,
the inefficiencies that are characteristic of government
agencies. Land registration takes several months, sometimes
years to complete, because of this.
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The government’s lackadaisical approach to a germane pillar
of the economy is the biggest downfall of the appropriation of
lands to the custody of the government. If otherwise wellmanaged, the Land Use Act would have provided a
standardised land administration and landowners would have
been empowered with title documents to pursue other
economic activities.
Property rights in Nigeria
Nigeria scores 35, ranking 31st out of 48 African countries, in
the Property Rights Index, a subcomponent of the Index of
Economic Freedom.39 The Property Rights Index measures the
degree to which a country’s laws protect private property
rights, and the degree to which its government enforces those
laws. The index also assesses the likelihood that private
property will be expropriated and analyses the independence
of the judiciary, corruption in the judiciary, and the ability of
individuals and businesses to enforce contracts. Higher scores
(from 0 to 100) are more desirable, meaning property rights
are better protected.
The continuous call for a review of the process of land
registration in Nigeria reflects how inefficient the existing Land
Use Act is. The high percentage of unregistered land also
underlines this. The government may revoke ownership of any
land with or without consent, although more often than not
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owners are compensated.40 What makes compensation
complicated is when government compensates the heads of
communities and delegates the compensations of the
landowners to these heads. This often occurs in rural areas.
How is the Nigerian land tenure system hindering economic
progress?
Although the Nigerian government barely takes land from
owners without compensation, the inefficiencies that
beleaguer the current Land Use Act gives room for such
infringement. If less than 5 percent of land, as reported, is
registered in Nigeria as of the introduction of the Land Use Act
in 1978, something must be wrong. Given that title deeds give
landowners more authority and protection over their land,
one would expect registration to be a no-brainer. As the South
African government seeks authority over South African land to
allow it to redistribute at will, such authority, if Nigeria’s case
can be an example, may hinder rather than accelerate
economic progress.
In Nigeria, due to the Land Use Act, the process of land
acquisition is unduly lengthy. Unlike other properties that may
be purchased and contracts completed within a few hours in
the market, acquiring land is a much longer process. This is
primarily because the state governor has to grant the transfer.
This hinders economic progress in a fast-paced world where
trades are completed in seconds.
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Secondly, since the government has the power to revoke
ownership of land at any time, the value of land as collateral
or a barter in trade decreases. No one wants to make an
exchange where what they are getting can easily be lost to a
third party. Thus, land as a commodity to facilitate trade and
commerce is weakened by the Land Use Act that makes the
state governor the de facto owner of all land. Commercially,
the state governor has the highest and most defensible claim
to all land within the state’s territory and is the only person
empowered to make proper trade with such land.
Due to the Land Use Act, land costs more than it would in a
free market. The cost of obtaining title deeds can be as much
as 15 percent of the land value being registered. This
unnecessary inflation increases the burden on buyers, and in
cases where they have alternative properties to invest in, will
choose something else. The cost arises from the inclusion of a
middleman – the state governor – in the trade of land
properties. The presence of administrative bottlenecks and
corruption are the underlying reasons the process is both
tedious and costly.
The fact that most governments are largely inefficient,
especially when they try to interfere in what should be
controlled by the market, is a let down. These inefficiencies
have a direct impact on the economic progress of the country
as this can frustrate and discourage what should normally be
a smooth and stress-free process. When there are too many
roadblocks to trade, economic prosperity becomes
unattainable.

62

Landowners are prone to losing their land because of the
faulty land ownership system. Since most land is unregistered,
land disputes are common. Local boys called Omoniles are also
known to frustrate the process of land transfer, often raising
the cost of acquiring lands. Due to poor and absent
documentation, owners of land may not have access to credit
and formal services. In addition to this, the inability to prove
ownership of a piece of land means the landowner might not
be properly compensated when government takes over their
land.
How can land be more useful for Nigerians?
As a country with rich mineral resources, especially oil, it
makes sense for the government to want to control all land
and be able to revoke ownership of land it deems important
for public use. It obviously makes it easier for the government
to administer all the minerals that may be present within state
boundaries. However, that comes at a cost to citizens in
economic activities where land is an important commodity.
The first option is that the government deregulates the land
tenure system. People should not need the consent of the
government to transfer land and should be able to lay full
claim to the land when they possess title deeds. What this
means is that the Constitution should be amended and the
Land Use Act repealed. The government should not have an
exclusive right to land that is owned by people. The fact that
this is the foundation of the Act makes it critical that the Act
as a whole, more so than its sections, should be revisited.
A quicker panacea is that the government must shorten and
streamline the process of land registration to make it easier
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for landowners to get their certificates of occupancy. One way
to do this is to digitise some of the processes to cut out
unneeded contact with corrupt government officials. Some of
these are filing for letters and completing payments. In
addition to this, the government may use modern technology,
such as software applications, to map land boundaries with
their owners to ensure land can be transferred to the next
person without boundary infringements. Landowners must be
provided with the right security needed to hold, use and/or
trade their land properties.
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GHANA

EWC AND INVESTMENT: LESSONS FROM GHANA
FRANKLIN CUDJOE
The liberty of an individual to secure and protect land and
other properties is an indicator of economic freedom and has
also helped in shaping state property laws across the globe.41
Property is not only an economic asset, but also has emotional
and sentimental value (Denyer-Gren, 1998). There is existing
evidence to suggest that prosperity and economic growth are
intricately linked with property rights. Scholars (Montesquieu
(1748); Smith (1776); and Barro (1990)) and policymakers
have extensively argued the significance of having welldefined and strongly-protected property rights.42 One of the
important aspects of a private property system is its ability to
give owners “the exclusive right to use their resources as they
see fit”.43 This total control over property incentivises owners
to take full account of all the benefits and costs of employing
those resources in a particular manner, leading to efficient
outcomes and higher standards of living.44
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Despite the widely-known benefits of secure private property,
a huge number of properties in the world remain insecure.45
Even in the developed world where robust laws exist, the risk
of trespass on land may seem unavoidable. In the developing
economies, particularly sub-Saharan Africa, some authors
have posited that properties owned by feebler members of
society are vulnerable to losing out to stronger ones such as
chiefs and powerful neighbours.46 Aside from trespassing and
losing out to stronger groups and individuals, the right to
property is not absolute and has been subject to eminent
domain, the power vested in the state to acquire private
property for public use.
The ever-increasing demand for social and economic
development, especially in Africa, places an onus on
governments to provide necessary infrastructure such as good
roads, schools and hospitals among others. However, in the
process of undertaking these projects, land remains an
indispensable tool. Government, in instances where the land
needed to undertake such projects belongs to private
individuals, are compelled to “seize” the said land for the
common good. In other instances, the need to reduce a social
and economic chasm may drive government to forcefully
acquire private properties with the aim of redistributing them.
This action is usually done without compensation and, in most
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cases, is associated with negative repercussions and tends to
deepen incidence of insecure property rights.47
On the macro level, it has also been realised in many countries
that expropriation without compensation thwarts economic
development and restricts economic opportunities for the
poor.48 Sovereign defaults and expropriations are also likely to
occur in such countries in the long run.49 Zack (2002) in a study
titled “Recherches Économiques De Louvain” identified five
disadvantages of insecure property rights, which are: The
possibility of being caught in a poverty trap; countries with
insecure property rights that escape a poverty trap will have
permanently lower levels of per capita income as compared to
countries with well-enforced property rights; property rights
violations lead to the endogenous formation of government
institutions to implement property protection policies;
and developing countries with insecure property rights may
not be able to escape a poverty trap even when the
government allocates an optimal amount of resources to
property rights protection.
Rental market performance may also be lower where land
rental is explicitly or implicitly outlawed. The threat of
uncompensated expropriation increases tenure insecurity,
47
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and policies to document existing land rights, especially by
women, are not implemented or are out of reach for the
majority of land holders.50
Thirdly, insecure property rights may create an unfavourable
climate for long-term investment as investors may be
uncertain about the fate of their investments. This may also
have a negative ripple effect on employment levels as well.
Moreover, there is a potential failure to facilitate and
maximize gains from trade. A productive economy requires
that assets are used by those who can do so most
productively, and improvements in property rights security
facilitate this.
In most African countries, expropriation without
compensation is carried out along citizenship lines with little
attention given to the expertise or skills of landowners. There
is evidence that suggests that 80% of reformed lands have
become unproductive because land was taken from skilled
large-scale farmers who have perfected the skills for several
decades and handed over to novices without proper training.
The impact of such action led to a decline in agricultural
outputs.51 Furthermore, property rights “imposed by political
and economic elites are more likely to perpetuate their
privileged status while limiting the opportunities of others”.52
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On a large scale, most popular land reforms carried out in the
sub-region have achieved mixed results. The manner and
approach used by governments, particularly those in subSaharan Africa, has become a subject worthy of discussing due
to the series of agitations and apprehensions that have and
continue to characterise the acquisition process.
Zimbabwe
Like other Southern African countries, the disenfranchisement
of rural households was part of an active policy pursued by the
colonial government in Zimbabwe, with the primary objective
of increasing incentives for Zimbabwean farmers to seek
employment in mines or on commercial farms. The
reservation utility to be obtained through farming was
significantly low, reducing farmers’ options to employment.
This disenfranchisement of land reflects the extremely
inequitable distribution of land that the government of
Zimbabwe inherited after independence. About 15 million
hectares of extremely good quality land was owned by about
6,100 families of European descent, while 16.4 million
hectares of less fertile land was occupied by a fewer than
800,000 indigenous families. As a result, the Zimbabwean
government adopted a land reform policy in the 1980s to
address this huge inequality.53
Some successes were realised with the land reform
programme, at least, at the household level. For instance, by
considering changes in cattle ownership by resettled
households between 1983 and 1995, Kinsey et al. (1998)
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found almost a tripling of herd size. This led the authors to
conclude that there has been an improvement in the welfare
of households as a result of the land reform policy.54 Gunning
et al. (2000) also confirm an accumulation of assets and a
dramatic increase in income between 1982/83 and 1995/96 of
about 460%, though it must be noted that the period of
1982/83 was characterized by severe drought.55
Regardless of the theoretical arguments espoused in favour of
land reform, Zimbabwe’s case shows that the programme’s
objectives can easily be missed. In addition to the economic
returns being significantly less, progress in land distribution
was equally slow. Land reform is also administratively involved
and offers opportunities for favouritism and corruption, all of
which can easily derail the programme and further worsen the
inequitable distribution of land.56 Zimbabwe’s current social
and economic woes illustrate this.
South Africa
In 2017, a land audit showed that a third of South Africa’s rural
land is owned by individuals, of which about 72% is owned by
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whites.57 Unfortunately, Institute of Race Relations (IRR) says,
“The great majority of black South Africans have little interest
in land reform.” Further, in a written submission to the panel,
“This is not surprising, as the country is already 65% urbanised
and most people want jobs and houses in the towns and
cities”.58
The government of South Africa currently seeks to introduce
expropriation without compensation (EWC) into the
Constitution with the view to address the outcomes of past
racial discrimination, according to the Deputy Minister of
Public Works.59
According to the ANC’s head of elections, EWC is aimed at
supporting open commerce and certainty, but not land
grabbing.60
Unfortunately, South Africa’s rank on the Global
Competitiveness Index has fallen 14 places from 47th position
for the 2016-2017 period to 61st position for the 2017-2018
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period. One of the reasons cited was that, “Political
uncertainty in 2017 has decreased the confidence of South
African business leaders”.61 At such a time as this, could EWC
create further uncertainty and continue to reduce the
competitiveness of South Africa’s economy?
Figure 1 below shows that corruption, as well as crime and
theft, are currently the most problematic factors for doing
business in South Africa.
Given these findings, investment would likely be deterred
should EWC be introduced as investors might fear that they
might not enjoy various gains associated with their investment
expenditure.
It may be the case that land grabbing will not occur under the
current administration, but can investors guarantee that it
might not occur under the next administration?
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Figure 1: Most problematic factors for doing business in
South Africa

Source: WEF, Executive Opinion Survey (2017)
Besides, Figure 1 also indicates a high government instability
score, which demonstrates the fragile nature of South Africa’s
current political system despite gains made since Apartheid.
EWC could push South Africa into political instability, for
instance, should powerful white owners rebel.
Other international institutions such as the World Resources
Institute has also indicated reviewing South Africa’s position
once EWC comes into effect.62 Figure 2 shows South Africa’s
current position after considering 24 expropriation indicators.
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Figure 2: Findings by country

Source: World Resources Institute (2016)
Ghana
In Ghana, the socioeconomic implications of EWC are welldocumented and would provide key contributions to
enlighten the ongoing debate.
Currently, the Ghana Investment Promotion Centre Act, 2013
(Act 865) states that:
i)

An enterprise shall not be nationalized or expropriated by
Government; and
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ii) a person who owns, whether wholly or in part, the capital
of an enterprise shall not be compelled by law to cede
that person’s capital to another person.63
The Constitution states clearly the circumstances under which
government may compulsorily take possession or acquire
property. This is only where the acquisition is in the interest of
national defence, public safety, public order, public morality,
public health, town and country planning, or the development
or utilisation of property in a manner to promote public
benefit.64
Fair and adequate compensation must, however, be
associated with the compulsory acquisition.65 For instance, the
Constitution specifies in article 20 of chapter 5 that displaced
inhabitants should be resettled on suitable alternative land.66
Yet, the implementation of expropriation, even with
compensation, has not been without challenges. For example,
the absence of a legal check on government to minimise the
amount of land expropriated, resulted in the expropriation of
167 hectares of land to build a school when only 20 hectares
were needed.67
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Additionally, with no legally-imposed time constraints on the
payment of compensation, compensation was not paid for
about 90 percent of all land expropriated between 1966 and
2001.68 The result was that, by 2001, there were hundreds of
pending court cases intended to seek compensation or return
of expropriated lands. Resources spent in lengthy litigation
battles could have been invested productively into the
economy.69
Ghana has also had a fair share of outright expropriation
without compensation. Tony Killick (2010) notes that, during
the Provisional National Defence Council era, partly because
of the uncertainty created by EWC, private sector investment
was slow to respond to economic liberalisation of the early
80s.
Figure 4 illustrates that FDI and private investment saw slow
growth between 1985 and 1990.
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Figure 4: Trends in the composition of fixed capital
formation, 1985 – 2005 (% of GDP)

Source: Tony Killick (2010) based on World Bank (2007)
According to Ayittey and Tarp (2000), during the same period,
investors tended to substitute away from long-term
investments to short-term speculative behaviour in sectors
where revenue receipt is short, and profitability is high. This
means that not only is investment deterred, but also the
critical investments relevant to sustaining economic growth is
discouraged.
A more recent study by Goldstein and Udry (2008) finds that
farmers without political power are less confident of their
rights as compared to those who hold political office.
Consequently, the former have shorter fallow periods which
adversely affects the productivity of their lands.
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Conclusion
While EWC has chalked some successes, there is a consensus
in the existing literature to suggest that it does more harm
than good. Ghana’s experience concurs with the existing
literature, as EWC or the threat of it was perceived as a risk to
investors. Also, growth in domestic private investment and FDI
were adversely affected and there was a shift away from longterm investments relevant for economic growth.
It is recommended that lessons are learnt from Ghana’s
experience to avoid worsening South Africa’s outlook and
economic position with the introduction of the EWC.
Addressing racial inequalities would fundamentally entail the
creation of opportunities and economic empowerment of the
black community through addressing existing constraints in
the business environment.
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KENYA

LAND REFORM AND PROPERTY RIGHTS IN KENYA
LINDA KAVUKA
Property under British colonial rule
Land was one of the major reasons for the fight for
independence in Kenya. The colonial masters discriminated
against African locals, taking away their land and driving them
from their homes into settlement schemes. One of the most
fertile areas in Kenya, in the central part of the country where
the commercial crops of tea, flowers and coffee could grow,
attracted the eye of the colonial master and was renamed the
‘White Highlands’ after the locals were forcefully ejected from
their homes. The Kikuyu community – the locals of the area –
suffered until the MauMau warriors came to fight for their
land. Another community that was displaced in the same
manner was the Maasai, who also occupied what is now the
capital, Nairobi.
Under colonial rule Africans were not allowed to formally own
land. This was reserved for the white settlers, and, in the
coastal strip that was ruled by the Sultan of Oman Seyyid Said,
Arabs and Indian settlers who had come through the Indian
ocean as traders were also allowed to own land. The coastal
strip was later acquired by the British colonial rulers and
became part of their territory under an agreement with the
Sultan, hence the reason that the Arab and Indian settlers
were allowed to own land.

79

The process of colonisation introduced an alien concept of
property relations in Kenya, where the State or the
protectorate as a political entity came to own land and grant
to property users through subsidiary rights. Land was
traditionally owned by communities, and under those
communities the family unit was like the modern-day
individual as regards ownership. The economies of nearly allKenyan communities remain largely dependent on land for
their livelihoods. Politically, the land question is related to the
administrative controls of the economy that use land as
leverage for political support.70
The land issues in Kenya were introduced by colonial rule that
was discriminatory and brought about division among people
who once lived together in peace.
Property challenges post-independence
The colonial regime did not have one policy regulating
property in the colonies. Several Acts administered land and
property depending on the region the land was situated in.
Since independence, Kenya has had two land tenure systems,
namely customary and statutory land tenure systems
operated under the following statutes:
(a) Registration of Titles Act (Cap 281);
(b) Government Lands Act (Cap 280);
(c) Land Titles Act (Cap 282);
(d) Registered Land Act (Cap 300);
70
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(e) Land (Group Representatives) Act (Cap 287);
(f) Trust Land Act (Cap 288); and
(g) Sectional Properties Act (21 of 1987).
After independence, these laws were adopted by the
government with very minor changes and continued to be
used in administration of property.
When the colonial rulers were leaving, some sold their land to
the locals and others gave it to the government. Very few
remained behind although they owned thousands of hectares,
under the 999 years’ policy of freehold tenure. As Kenyans
took up government positions, unfortunately the longawaited change did not come for the locals who had
experienced untold suffering under the colonial government.
Land-grabbing and irregular allocation of land became a
common affair. The statutes in place, where land
administration was centralised and controlled by the Ministry
of Lands, enabled this. Rogue officers had access to vast
parcels of land marked as government land, which they
grabbed or sold off to their networks.
With about 80% of the population of Kenya relying on
agriculture, and only 20% of the land in Kenya being arable
land, population increases put pressure on the very limited
available land.71
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Land plays a significant role in the Kenyan traditional setting,
with families passing on land from generation to generation to
fulfil cultural practices. Everyone wished to do this for their
families, however population increases and urbanisation has
changed these dynamics. Kenya has witnessed brutal tribal
clashes for decades as bordering communities fight over land,
and pastoralist communities from arid and semi-arid areas
fought for pasture for their animals.
The laws that governed land were numerous and complex,
and applied differently to different regions of the country. For
example, land along the 10-mile coastal strip required the
President’s signature for acquisition. State officers took
advantage of some of the confusion and abused their powers,
participating in irregular allocation of what was considered
public land to the privileged few. The Ministry of Lands at the
time and the respective district land offices were corrupt and
led to untold suffering. Independence thus became bitter for
those who fought for freedom and to get their land back, but
ended up with the same colonial rule, just under a local
master.72
The land issues in Kenya resulted in environmental, social,
economic and political problems, including deterioration in
land quality, squatting and landlessness, disinheritance of
some groups and individuals, urban squalor, under-utilisation
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and abandonment of agricultural land, tenure insecurity and
conflict.73
The National Land Policy (Sessional Paper 3 of 2009)
With a lack of a national land policy and a strategy to assist the
communities that were forced out of their homes and made
squatters, property rights became an issue of great concern
for many Kenyans, especially in the central, rift-valley and
coastal regions. The country had witnessed deadly clashes
between communities fighting over land, as well as cattle
rustling, which had been a practice of the past where
communities would increase the number of their flocks by
stealing from each other. This traditional practice could no
longer be sustained in the modern world. However, with
population increases, and land being a fixed natural resource,
the government needed to find a workable solution quickly, or
risk a war.
A team of experts led by the Ministry of Land drafted Sessional
Paper 3 of 2009, the main aim of which was to create Kenya’s
first National Land Policy. No land policy existed during
colonial rule. The new policy sought to finally resolve decadesold land issues. Formulation of a comprehensive National Land
Policy commenced in February 2004. In April 2007,
stakeholders, through a National Symposium, adopted the
draft National Land Policy.
The Seventh Cabinet meeting held on 25 June 2009 approved
the draft policy and directed the Minister for Land to proceed
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with the preparation of the Sessional Paper for presentation
to Parliament.
The National Land Policy is based on views and expert opinions
collected and collated through a structured, all-inclusive and
consultative process that brought together stakeholders
drawn from the public and private sectors, and civil society
organisations. The broad-based process of consultations was
carried out around identified thematic areas that formed the
nuclei of stakeholder engagement and consensus-building,
and conducted through workshops, seminars, submission of
memoranda and topical research papers.
Some of the highlights of the paper included:
1. Classification of land into public, private and community
land (section 63).
2. Creation of the National Land Commission, district land
boards and community land boards to administer land.
3. Conversion of ownership of land by foreigners from
freehold tenure of 999 years to a long-term leasehold
tenure for 99 years.
4. Condensing of land statutes into the Land Act, Land
Registration Act, and the National Land Commission Act.
5. Review of government’s power of compulsory acquisition
of land, harmonising institutional frameworks, criteria
that is efficient, transparent and accountable, legal and
administrative mechanisms for the acquisition though
the land commission and conference of pre-emptive
rights on original owners.
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6. Development control, being government regulation of
property rights in urban and rural land, including
safeguards to ensure development control does not
amount to compulsory acquisition without compensation
(section 51).
Property rights in the Constitution of Kenya, 2010
The National Land Policy was approved by Parliament and
incorporated into the draft constitution, which, after a
successful referendum, was promulgated as the Constitution
of Kenya 2010.
Article 40 provides for the protection of the right to property
and its highlights are:
a) Any person has the right to own property of any
description in any part of Kenya.
b) No law should be enacted that will arbitrarily deprive a
person of property or any interest in property.
c) No law should be enacted that will limit or restrict
enjoyment of property rights based on grounds of
discrimination.
d) The state acquisition of property or a conversion of an
interest should be in accordance with chapter 5.
e) State acquisition of property for public interest should be
in accordance with an Act that requires prompt payment
of just compensation and allows a person with a right or
interest in the property a right of access to a court.
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f)

Compensation may be paid in good faith to occupants of
land acquired by the state who may not own the land.

g) Protection of intellectual property rights of the people of
Kenya.
With land playing a significant role in the economic, political
and social life of the Kenyan people, it was provided with a
special chapter in the Constitution where the National Land
Policy was adopted.74
The Constitution classifies land into public, private and
community land. Article 65 provides for land ownership by
non-citizens, who can only acquire leasehold titles of a
maximum of 99 years. Previously a foreigner could own
freehold interest in land. Renewal of the lease will be on
application for a foreigner where there are no pre-emptive
rights of renewal of the lease, which rights are reserved for
citizens. The renewal will be on the discretion of the relevant
government body, whether the ministry or the county.
Companies are only considered as a Kenyan company if owned
fully by one or more citizens, and the same applies to trusts
where citizens hold the beneficial interest. This means that a
company with one shareholder who is a non-citizen will only
be entitled to own a leasehold interest of 99 years or less.75
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The Constitution created special courts, including the
Environment and Land Court, to listen to and determine land
disputes with the status of the High Court. This is one of the
busiest courts in Kenya.76 As empowered by the Constitution,
Parliament repealed the majority of the previous numerous
land statutes that were in use, some since colonial rule to only
three laws including the Land Act (2012), Land Registration Act
(2012), and the National Land Commission Act (2012).
Property expropriation without compensation law
The land question has been at the heart of the challenges
faced in Kenya, and the cause of deadly tribal clashes between
communities. The people of Kenya suffered under colonial
rule and later governments did little to correct colonial
injustices. The country, unfortunately, is heavily dependent on
agriculture, and arable land covers only 20% of the total land
in the country. The land reform process has been a long
journey that the country is still currently on.
Kenya, once the hub of Eastern Africa and still the country with
the strongest economy in the region, has seen a lot of foreign
investment and has been home to immigrants from
neighbouring countries who sought refuge due from conflict.
The country is multicultural, and the law must take this into
account and make sure that each person is treated fairly,
citizen or foreigner.
The Universal Declaration of Human Rights provides for,
among other rights, the right to property, where it states that
no one shall be arbitrarily deprived of their property. The
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proposed law that seeks to amend the provision of the
Constitution protecting property rights in the Republic of
South Africa, will contravene this universal human right.
The intention is for government to take away land owned
mostly by white South Africans without just and equitable
compensation. This, in itself, creates a dangerous racial
situation, taking the country back to a kind of modern
Apartheid system. This proposed amendment has gained
political momentum, about which the people of South Africa
should be suspicious. Is this move truly in the public’s, as
opposed to the politician’s, interest?
South Africa has the strongest economy on the African
continent and has been the pride of Africa for years. Ask
anyone from any other African country. They compare South
Africa with a developed country, and will respond with, “I felt
like I was in Europe or the USA.”
A beautiful economy and a working system may be headed
toward economic catastrophe. The unemployment rate is on
the rise, a possible recession, and a fall in land prices since
April 2016, and it is feared that the country already has other
factors that could induce hyperinflation. The proposed law will
thus have an adverse economic impact on South Africa, which
the people should be seriously concerned about.77
An economic impact assessment written by Professor Ilse
Botha from the University of Johannesburg, and Roelof Botha,
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an economist at the University of Pretoria, warns of an
imminent socio-economic disaster for South Africa in the
event the expropriation without compensation constitutional
amendment is pursued.78
The kind of politics intended by the proposed expropriation
without compensation law cannot have a happy ending for
South Africa. Neighbouring Zimbabwe is the best example,
whose economy has been on its knees, causing a mass exodus
of the people out of the country in search for survival
elsewhere and is still, years on, struggling. It will be a great
pity, and a big blow to the entire continent to watch the star
of Africa fall from its glory and dive into an avoidable crisis.
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BURUNDI

LESSONS FROM BURUNDI
AIMABLE MANIRAKIZA
Introduction
Burundi is a small, landlocked country located between
Rwanda, Tanzania and the Democratic Republic of Congo.
Successive political crises have severely undermined and
weakened the demographic structure of the country and
destroyed the infrastructure and means of production. A
World Bank report indicates that "the war has had a
devastating impact on the Burundian economy, which has
deteriorated further due to the embargo imposed by
neighbouring countries and many droughts. GNP per capita
has thus fallen by nearly 40%, from US $180 in 1993 to US $110
in 2003.”
A critical multidimensional issue in the maintenance of social
peace
In a country like Burundi, emerging from political conflict with
serious humanitarian consequences, land represents a sure
economic value whose access and use is decisive in the living
conditions of almost all rural populations, but also and
especially for the state that derives 65% of its income from the
primary sector. The increase in the population, linked on the
one hand to the issue of refugee return and on the other to
population growth, is putting significant pressure on land
resources, leading to scarcity of traditionally-cultivable land.
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Access to land was one of the conditions for the reintegration
and resolution of the issue of the return of those who fled the
country during the events of 1972 and 1993 (estimated in
2005 by the UNHCR as some 620,584 people), who needed
land to cultivate and live in Burundi. On their return from exile,
a large majority of them found themselves without land,
victims in some cases of spoliation by profiteers of war who
seized the opportunity of the absence or death of the rightful
owners’ parcels to unduly appropriate or resell them for
profit, and in others, allocation by the authorities of the lands
they exploited for the benefit of new recipients often close to
the powers that now existed.
In 2005, Burundi signed the Arusha peace agreement between
stakeholders in the Burundian conflict under the aegis of
Nelson Mandela. The Arusha Agreement provides that "all
refugees and/or those affected must be able to recover their
property, including their land", while the new occupants rely
on the acquisitive prescription provided for in the Land Code
to claim and secure rights acquired on land during periods of
political turmoil.
In the event that recovery is impossible, the Arusha
Agreement provided for compensation, but the level of the
latter would be erroneous today and would not correspond to
the value of land in the market. The State does not have
sufficient means today to compensate all the people affected
by this expropriation without compensation. This situation is
the source of much conflict and tension in Burundi that is
difficult to manage and reconcile sustainably by the
authorities, leading to the creation of a category of landless
people without the means of production for their survival.
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This situation of tension around the access to land of refugees
and victims is today a strong stake for the political stability of
the country. This tension makes Burundi economically
unstable, which means that it remains poor according to
World Bank indices, with a very low income of $290 per year
compared to other countries in the Great Lakes region.
Land disputes: A threat to the Burundian economy
Conflicts related to land bring about many problems for
Burundi politically and economically if one looks at the ranking
of Burundi in the various studies of international organisations
such as the World Bank. The situation has worsened with
successive political crises in Burundi since 1972. People were
displaced by the war or ethnic violence; they lost the rights
they acquired through custom, and were robbed, in their
absence, by other actors.
But, since 2003, hundreds of refugees have returned to
Burundi and are claiming their land. Conflicts multiply with
significant risk to security and economic aggravations. While
their numbers are important, the solutions and arbitration
systems to regulate them are fragile.
There are conflicts around poor land governance that are
linked to pitfalls and bad management by the government of
Burundi. These include conflicts related to expropriations
without compensation, as for example the case of the
Rumonge regional development company created by
Ministerial Order 710/96 of 29 May 1978.
The ousted rights-holders can claim their rights to fair
compensation or restitution of their land, but this process has
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never been effective. This type of conflict related to land
governance, abuse of power, expropriations not followed by
compensation, exists everywhere in the country and in the
Great Lakes region, which causes interminable wars in the
Democratic Republic of Congo and social inequalities in
Rwanda.
There are also conflicts related to the theft of refugee land,
which the latter want to recover. New acquirers have a title
issued by the public authority and can invoke acquisitive
prescription. The state does not want to assume the
responsibilities born of the actions of its leaders to
compensate the victims or to find compensations to give to
the victims.
Several situations related to the problem of expropriation
without compensation of the landless Burundian returnees
who find their land occupied by the State or the relatives of
the current government originate in the different fields of
political, economic and social life such as:
•
•

•

Homeless children who are now becoming a social
burden,
Land occupants who have remained in the country and
who are sometimes provided with a “title” that
establishes property rights in conflict with another’s title,
creating massacres between families and endless
lawsuits that shake the Burundian economy enormously,
Returnees whose land has been sold by the
administration or expropriated for cause of public utility,
creates another image of the security of private property
in Burundi in the eyes of foreign investors,
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•
•

In some cases, the land has been distributed to several
people at a time, leading to conflict,
War orphans whose property has been occupied by
Burundian authorities.

The government has established commissions to prevent and
resolve such conflicts, but without success. The most recent is
the National Land and Other Goods Commission (CNTB),
which deals with conflicts between returnees, war victims and
the occupants of their property. The task is incommensurable:
Out of 10,451 land disputes submitted to the Commission,
only 657 cases were handled.
Lessons
Apart from the Peace and Reconciliation Agreements, the
Burundian Constitution nevertheless provides for equality in
Article 19, which states that “all women and all men are equal
in dignity, rights and duties. No one may be discriminated
against because of his or her origin, race, ethnicity or sex (...).
All citizens are equal before the law, which gives them equal
protection”.
The Burundi experience clearly shows the social and economic
problems that the country faces today because of the State's
interference in private property. Secure private property is a
prerequisite for prosperity in Burundi
Recommendations
It is recommended that lessons be drawn from Burundi's
experience in order to prevent the same from happening in
South Africa. Adopting expropriation without compensation
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will surely lead to a severe deterioration of the South African
economy.
Today, South Africa is full of opportunities. But if the existing
protection for property rights in the Constitution is removed
as proposed by the South African government, the
extraordinary progress that South Africans have made on the
path to prosperity and freedom will be deeply threatened.
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EGYPT

HISTORY, STATUS AND PROPOSED SOLUTIONS
FOR LAND REFORM IN EGYPT
AND POSSIBLE IMPLICATIONS FOR SOUTH AFRICA
ADEL ELHEMAILY
Introduction
Land has been one of the major assets in Egypt since the dawn
of history. The idea of land itself has been related to honour,
ancestry, family and the right to live itself, and it will remain
one of the major pivotal topics in Egypt for a long time to
come.
Land is a major contributor to the Egyptian economy. The
distribution between different sectors gives it great
importance and makes land ownership one of the most crucial
roles in the economy. Land in Egypt has gone through major
reforms. There was a turning point after the events of 1952,
when the monarchy was abolished in Egypt and changed the
country into a republic. To understand this phenomenon, it is
crucial to understand the land system before this particular
point in history.
Before the revolution of 1952, land ownership was held in a
few hands. About 0.1 percent of land owners had control of
one-fifth of the land and 0.4 percent possessed one-third. This
was rather paradoxical compared to the 95 percent of small
owners who owned 35 percent of the land. Additionally, 44
percent of all Egyptians living in rural areas had no land

96

ownership. This ownership pattern was not based on market
transactions but rather on a feudal system that distributed
property based on ancestry, favouritism and exclusion.
Egypt at that time was experiencing political unrest and
instability. This was apparent in the Egyptian countryside, with
the rising insecurity of property and the resistance of farmers
with their demand for land. Despite several land reform bills
being presented to the Egyptian Parliament, for a variety of
reasons, none were passed.
Gamal Abdel Nasser came to power and became the President
of Egypt after the Free Officers Movement, led by Nasser and
other officers, deposed King Farouk on 23 July 1952. This
became commonly known as the 1952 Revolution. This
movement led to the creation of the Egyptian republic on 18
June 1953.
Under Nasser’s leadership, six principles were announced by
the Free Officers Movement to assert the end of occupation,
feudalism and monopoly, all of which was to ensure social
justice and establish democracy. A land reform programme
was initiated to bring about economic and social
development. It was thought that with this movement, Egypt
had entered a new period of modernisation.79
The new regime started with the task at hand to solve Egypt’s
land problem by launching a programme in 1952 that targeted
the property of upper class landowners. Law 178 was passed
which had multiple clauses and provisions that set out to fix
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the land problem, particularly the imbalance in land
ownership. The law limited individual ownerships to 200 acres
(feddans) and the beneficiaries were set to be the land
tenants, workers, and poor villagers. The law also fixed rents,
set tenancy durations at a minimum of three years, and
established a minimum wage.
The 1952 law was followed by others which were adopted in
1961 and 1969. Those laws were intended to continue the
reform which took place by reducing the maximum size of land
ownership. The maximum number of acres owned was
reduced to 100 in 1961 and to 50 acres in 1969. This reform
was carried out with what could be called a “reasonable
measure of success”, generally because the target was
somewhat modest. More than 700,000 acres were
distributed, that made up around 12 percent to 14 percent of
the cultivated area. These lands went to 341,000 families,
primarily tenants who lived on the land for long periods and
were skilled at farming. Large holdings were not entirely
eliminated, however, as the share of those owning fifty acres
or more dropped to 15 percent, and 95 percent of owners
came to control 52 percent of the land instead of the 35
percent they had owned before the reform.80
The law stated that “within the five years following the entry
into force of this law, landowners are permitted to transfer the
ownership of such agricultural land in excess of 200 feddans
as may not, so far, have been requisitioned, as follows:
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(a) To their children, at a maximum rate of 50 feddan per
child, provided that the total shall not exceed 100 feddan
(b) To small farmers, previously farming the land, up to a
maximum of 5 feddan each
(c) To graduates of agricultural institutes, from 10 to 20
feddan of orchards.”81
Before the adoption of the law, many large-scale owners were
already selling their land in a frenzy. This mainly led to medium
sized landowners, rather than the general population,
benefiting. Many scholars have criticised the Egyptian land
reform programme for failing to significantly benefit the poor
masses of landless rural workers.82
Land defragmentation
The concept that was not taken into account was that the
distributed land would be going through a process of
defragmentation. This is because as generations pass on, the
original owner of the land would pass it to his sons, who would
in turn also pass it on to their own. This led to an increase in
the number of small owners. The law was set to put the
minimum property owned to five feddans in an attempt to
stop this land defragmentation and although small ownerships
have consistently made up the vast majority of landowners
(around 95 percent), their relative share in the ownership of
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arable land has increased from 34.2 percent in 1952 to 57.1
percent in 1965.
For about a decade after 1952, agriculture continued to be a
pivotal factor in economic output and employment. Egyptian
cotton was the main export. Since around 1960, agricultural
output has diminished in its economic importance and today
it contributes only one-seventh of the GDP. Agricultural
exports have declined substantially in importance and
agricultural imports of some of the main staples in agriculture
like wheat and flour have increased. For example, Egypt
imported wheat for the first time in 1960 and continues to do
so.83
This general state remained relatively stable in the year 1984,
but there had been a slight reduction in the area owned by
people who had 50 or more feddans. This reflected a contrast
in the number of small owners, who had less than five feddans
where the number of those owners increased to nearly 3.29
million in 1984 from 2.92 million in 1961, and the area owned
dropped from 3.17 million feddans to 2.9 million feddans. This
suggested that land fragmentation had worsened as a result
of the continual division of land among heirs in accordance
with Islamic inheritance laws (Sharia).
Land tenure was how land was operated in Egypt. Land was
worked by the owner with family and/or hired labour, or
rented, or worked with a crop share system. The operational
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unit was called the hiyazah (holding) and usually the number
of holdings was smaller than that of ownerships. By the end of
the 1970s, the average size of a holding was probably less than
two feddans.
Agricultural policy after land expropriation
Moving on to a more State-led and controlled system, in order
to implement its agricultural policy, the government began to
establish agricultural cooperatives (tawauniat) in rural areas.
At the beginning, only land recipients were obligated to join.
However, by 1962, all farmers were obliged to do so.
The cooperatives performed several functions. They managed
resources through the distribution of inputs and determined
responsibility for planting government quotas of crops, such
as cotton. They also bought the government’s share of crops
at prices fixed by the State, which later led to catastrophic
events. The presence of these cooperatives helped increase
agricultural growth by encouraging farmers to use fertilisers
and other tools as well as adopting a three-year crop rotation
that the Ministry of Agriculture considered ecologically
superior to the traditional two-year rotation.
On the other hand, the cooperatives came under the control
of some farmers and there was also evidence of corruption
among those who managed them. Under President Anwar
Sadat’s rule, their role was minimised and more prominence
was given to the Principal Bank for Development and Credit.
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The role of the cooperatives diminished further in the 1980s
as the government relaxed its controls over agriculture.84
Mixed with substantial planning in the non-agricultural sector,
along with an overvalued exchange rate aimed to conserve
foreign exchange resources, the policy performed poorly. The
government’s intervention in production and marketing
created many inefficiencies and distorted choices among
competing crops. The exchange rate, which was above the
actual currency value, together with unrealistic low producer
prices, eventually suppressed agricultural production and led
to stagnation of the agricultural sector.

Figure (1): Cottonseed and lint production 1961-2013 (FAO)
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The subsequent waves of land reform were timed with the
launching of the Economic Reform and Structural Adjustment
Program (ERSAP) in 1991 under supervision and assistance
from the International Monetary Fund (IMF) and the World
Bank. The idea to shift Egypt from a State-controlled economy
toward a market-based economy was to invigorate the
economy. In this phase, cotton marketing was liberalised and
by 1997, the land rental relationship was liberalised as well.
While farm prices have risen, the enactment of a marketoriented land policy has resulted in some tenants who
previously benefited from controlled low land values
becoming landless.85 The case to be argued was that a
transition into a market-based economy was a necessary step,
but it is one burdened with trying to eradicate the damage
done by feudal and “communal” systems.
This could evidently show us how State interference in the
operations of private ownership and property rights creates
much uncertainty in the market for both local and foreign
investors. Such heavy-handed interference caused a host of
economic problems that we still feel the consequences of
today. This is perhaps evident in current state of land
defragmentation, declining agricultural production, and, as we
will see later, scarcity of legally-registered properties in Egypt.
Modern-day Egypt
Contemporary Egypt shows a rather imbalanced system of
land ownership. A study done by the Auguste Comte Center in
the early 1980s suggested that illegal land ownership and
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building on public lands accounted for 60-70% of all building
activities in Egypt. While more recent studies, as done by the
Egyptian Center for Economic Studies (ECES) and the Institute
for Liberty and Democracy (ILD) in Peru, claim that 92% of
homes in urban areas and 87% of land in rural areas,
altogether 64% of all land ownership in Egypt, are considered
under informal ownership and that the value of such
properties amounts to US$240 billion. 86
To put that into perspective, this value is at least 30 times the
market value of all companies registered on Egypt’s stock
exchange, 55 times the value of foreign investment until the
year 1996, 116 times the value of public sector companies
privatised between 1992 and 1996, and 6 times the amount of
savings in all commercial banks in Egypt.
The result has been that very few property owners bother to
adhere to the property registration system, and, over the
decades, the system has grown more and more obsolete.
Some studies, such as the one done by the ILD (an organisation
founded by property-rights dogmatist Hernando de Soto)
estimated that, of a sum of 4.5 million living units in Cairo
existing in 1996, 70% of them were in the informal and
unregistered sector. Only 27 percent of those units could be
considered formally and only a fraction had had their
registration tenures updated. Some governmental sources in
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2005 announced that only 7 to 10 percent of properties in
Egypt were registered.
According to ECES, which refers to all constructions and
properties in urban areas as “dwellings”, the total value of
dwelling units in Egypt is US$277 billion with the informal
sector coming in at a total value of US$195.2 billion. As for
rural Egypt, studies suggest that the estimated value for all
agricultural land in Egypt is US$99.2 billion, with informal
agricultural land property estimated to be about US$46.2
billion.
“The registration of all private immovable property in
Egypt is required under this legislative and institutional
framework in order to be considered legally owned.
Indeed, there are penalties on the books for nonregistration, but these are never applied. The bureaucratic
and clerical requirements of the property registration
system are cumbersome and complicated, labyrinthine
even, and bribes at the registration offices as well as at the
Survey Authority are routine. In order for a property
transaction to be registered, a clear chain of titles from the
last time the property was entered into the registry—
usually when it had been part of a larger agricultural
parcel—is required. For most properties in informal urban
areas, and even for most formal properties, establishing
this chain, which usually goes back decades, is simply
impossible. In 2005, a large USAID technical assistance
project began, aimed in part at improving property
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registration for mortgage purposes, and an early finding
was that the registry system was hopelessly flawed.”87
It is also important to note that the size of agricultural land in
Egypt has increased despite progressive building over
agricultural land in the delta region which is Egypt’s most
fertile land. This is due to land reclamation. Satellite imaging
has shown a major difference in land constitution where a
huge portion of the green land has disappeared.88

Figure (2): Percentage of agricultural land in Egypt
(World Bank)
In practice and under the Constitution of Egypt, all land
belongs to the government; particularly to the military forces
and under laws implemented in 1990. It is legal to expropriate
land for the general good, but subject to paying appropriate
compensation to the owner. The timeframe between the
compensation and the actual start of the expropriation could
87
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be years, however, during which time the land price had
usually elevated a few times.
Coming from a history of numerous political, social and
economic transformations, land reform in Egypt has gone
through a number of administrative and legislative changes,
especially in the decades following the 1952 Revolution. The
history of change to the land has seen many turning points.
Some solutions to the land problem are worth considering.
Moving towards a more inclusive and sound system for land
reform is the major goal that should be advocated. This
requires as an initial step that land be registered. This is a
major stumbling-block in Egypt, and it stands in the way of
major reforms. The land registration crisis in Egypt is one of
the biggest problems that stands in the way of societal
development and the strategic planning of the country. It also
contributes greatly to the deformation and imbalance that
affects the structure of the Egyptian economy.
Informal lands and lack of registration in Egypt create a blind
spot where the government is unable to do any form of
strategic planning, infrastructure, land taxation or services to
residents. This could perhaps be done by tackling the
problems that exist in this system, chiefly the complex and
long procedures of land registration, and outdated land
registration laws and methods. Updating laws that date back
to 1946 and using modern systems such as GIS (geographic
information system) would enable a new sector of economic
piping to be created, whereas real estate investment,
mortgaging, and taxation would be reinvigorating to the
economy and would help provide better access to services for
landowners. Additionally, land registration allows for better
107

rule of law and property rights which, in turn, contribute to
increasing the degree of economic freedom and market-based
operations which is crucial to create a liberal market-based
economy in Egypt.
The government of South Africa intends to pursue a policy of
expropriation of property, presumably land, without the
requirement of paying compensation to the previous owner.
This it intends to do by amending the Constitution of South
Africa. In light of experiences in Egypt, we recommend that
this intention be abandoned in favour of protection for private
property rights, as prosperity and freedom are contingent
thereupon.
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CHAPTER 5

THE SOLUTIONS
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FAST, AFFORDABLE, SIMPLE: THE STORY OF
KHAYA LAM
EUSTACE DAVIE
The Khaya Lam (My House) land reform project is motivated
by the fact that there are a potential five million properties
available for transfer from municipalities to the people who
are living in them. The project benefits some of the poorest
people in the country.
Peruvian economist, Hernando de Soto, described giving
government-owned houses to the people living in them as,
“turning dead capital into live capital in the hands of the home
owners”. Through Khaya Lam, they obtain ownership, at no
cost to themselves, of the houses they are, or perhaps for
many years, have been living in. The value transferred to the
occupants once they all receive title deeds to their homes will
amount to an estimated R750 billion towards “righting past
wrongs”.
The Khaya Lam project is intent on reducing titling costs to a
minimum.
The first step in reducing costs is for Khaya Lam to partner with
a municipality and its officials who are also intent on ensuring
that residents living in Apartheid era houses receive title
deeds to the properties. A high volume of transfers, carried
out in batches, makes it possible for empathetic and efficient
conveyancers to substantially reduce their charges. The cost
difference amounts to a regular charge of about R7,000 per

110

title, versus a reduced total cost, including administration, of
R2,250.
Legislation known as the Upgrading of Land Tenure Rights Act,
adopted in 1991, upgraded existing municipal township rental
properties to full ownership in the hands of registered
tenants. To facilitate the transfers of ownership from the
municipalities to the tenants, the Act provided for a simplified
transfer process called a Form DDD. This form (shown below)
is still being used to carry out transfers at reduced cost.

Form DDD
This simple title deed registration process can be carried out
by a responsible municipal official who is authorised to
complete Forms DDD and sign them in front of a conveyancer.
No transfer duty or power of attorney is required for lodging
these documents with a Registrar of Deeds. The fee payable
for lodging the document is R35. A copy of the lodged Form
DDD, signed by the Registrar, is proof of ownership of the
property.
Calling all citizens! Khaya Lam is showing the way: By May
2019, Khaya Lam had successfully processed 3,610 title deeds,
with another 3,525 titles in process. Other organisations can
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step in and help complete the major task of ensuring that all
registered occupants of qualifying residential properties
receive title to their properties. Interested parties can
establish groups in municipal areas across the entire country.
They can use Form DDD to rapidly give secure ownership in
townships that fall under the Upgrading of Land Tenure Rights
Act. When such properties are subsequently sold, the new
owners will revert to regular title deeds.
As the great economist, Professor Friedrich Hayek, explained:
“The market and the price mechanism provide … the sort
of discovery procedure which makes possible the
utilisation of more facts than any other known system and
provides the incentive for any discovery of new facts
which improve adaptation to the ever-changing
circumstances of the world in which we live.”
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RDP HOUSING AND THE PRE-EMPTIVE CLAUSE – A
RIGHTS PERSPECTIVE
CANDICE PILLAY
Introduction
In 1994, former President Nelson Mandela outlined an
integrated and sustainable plan for reconstruction and
development (the Reconstruction and Development Plan, or
RDP). The objectives behind this plan were the following:
1. The plan had to be an integrated plan, one that would be
implemented at national, provincial and local levels by
government, parastatals and organisations within civil
society working within the framework of the RDP.
2. The RDP plan had to be a people-driven process – the plan
was focussed on people's most immediate needs.
3. The plan was to promote peace and security for all.
4. The plan was to advance nation-building in its outcomes.
5. The RDP was based on reconstruction and development
being part of an integrated process.
6. The RDP was focussed on democratisation of South Africa
meaning that, above all, the people affected must
participate in decision-making.89
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While the RDP aimed to address many issues in the
reconstruction and development of a post-Apartheid South
Africa, two of the key issues were land reform and housing.
The land reform project was premised on the notion that the
rural dweller was the most affected by Apartheid policies of
forced removals and that a national land reform programme
was to address the needs of the rural population as an enabler
to rural development. The land reform project had two pillars,
firstly that of land redistribution of residential and productive
land to those that needed it but could not afford it and
secondly, land restitution to those who had the land but lost
it through Apartheid laws.
The issue of housing was more urgent as the crisis that
presented itself in 1994 was the lack of urban and, to an
extent, rural housing, which the RDP sought to address. The
RDP framework anticipated that if 300,000 units were built
each year, the plan would be able to provide 1 million units of
housing over a 5-year period. This was the minimum
threshold. The plan also set out that the houses built had to
be for low income persons and empower them to advance
economically. The houses also had to be properly constructed
and be close to amenities and cities to enable employment,
education and access to hospitals and other services.
Ultimately the RDP was to attack poverty and deprivation and
to assist people to rise out of their circumstances and become
economically empowered.
The current RDP housing project was built on this grand plan.
It was revolutionary in that it considered not only the
provision and supply of new houses for the poor, but also
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involved the reconstruction of existing buildings. Buildings in
the CBD of all major cities are good examples of reconstructing
existing buildings.
What went wrong?
The RDP housing project has been plagued by a number of
problems.90 The first of many issues arose from the project
itself:
•

•

90
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There was rampant mismanagement of funds and
reduced allocation of funding from Treasury. The RDP
presented itself as an opportunity for “get rich quick”
schemes within the Department of Housing and with
various service providers in all provinces in the tender
process.91
Despite requiring the RDP houses to meet a certain
minimum standard, more and more investigations
revealed shoddy workmanship in the building of the
houses. The complaints included water leaks, electrical
non-compliance, imperfect brickwork, etc., so much so
that this became the subject of a Public Protector
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•

•

•

92

93

investigation into widespread corruption in the awarding
of RDP contracts.92
The plan was also to build houses close to amenities but
the locations of the housing projects were not only far
from good medical facilities and schools, but they also
caused the occupants to have to travel great distances,
using expensive transport options, to get to work.93
In terms of the agreements between service providers
and the owners, the faults in the houses were to be
reported within six months of occupation. Thereafter, the
problem was for the owner to fix. However, in the
majority of the houses, the faults only became evident
more than six months later and had to be fixed by the
owner. For a low income family unit who are allocated an
RDP house, the cost of maintenance and repair was
beyond the budget and so many of these homes became
a burden to the owner rather than the so-called
empowerment tool that was envisaged by the
government.
All of these problems were coupled with the fact that
there remains a constant backlog to issuing of title deeds
for these houses and owners allocated a house could not
prove the universal right of ownership to the property.
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•

•

Of course, not having a title deed was not a barrier to
selling the house that had become a burden to the
impoverished South African who was allocated the
house. Houses were quickly converted to cash through
informal sales to other citizens or to foreigners who did
not qualify for the RDP housing scheme. Some are rented
out as a means of earning an income, while the owners
returned to their shacks or other accommodation. Whole
schemes were concocted to have various members of the
same family applying for RDP houses and then renting
them all out.
Further corruption in the Department of Housing saw a
number of houses being allocated to foreign nationals
either through deliberate intervention by government
officials or through fraud and many applicants found
themselves allocated to houses that had existing
occupants or are still on the waiting list for a house,
twenty years later.

With more than 3 million units built94 since inception, the
Department of Housing were desperate for a solution to many
of these problems.
Sociologists have criticised the RDP for not being an integrated
plan built around the impoverished individual. They have
suggested that the targeted individual should receive a range
of interventions from government, of which the RDP housing
94
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scheme would be one in an effort to lift the individual and the
family out of poverty and homelessness. The programme
would connect different government departments around this
family unit with community-based organisations having an
oversight function. The idea was to build an ecosystem around
the impoverished person.
Economists have argued that the RDP was not people-driven.
The poor did not want housing but wanted economic
participation. The behaviour of selling the houses was to
realise their economic value and translate that value to
income. The RDP was also not part of an integrated process. It
gave the applicant a house but “did not teach him to fish”.
What should have happened was that the house should have
come with some type of work contract that would ensure skills
development, an income and inherent dignity. Perhaps the
children of recipients of RDP housing would have free primary,
secondary or tertiary education that would allow them to
break out of the bonds of poverty. Perhaps, one of the
breadwinners of the house would be compelled to attend a
small business entrepreneurship programme with the
opportunity of getting a start-up loan or award to start a small
business. The RDP did not involve the people in the decisionmaking process.95 The sellers of these houses have not been
heard by government, which brings us back to the question:
Was it houses the poor wanted in the first place?
Engineers and architects have criticised the building structures
as not using “green” solutions or innovations for the African
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climate, hence the failure in delivery of good quality housing
projects.
Financiers have proposed and collaborated on the Pension
Based Housing Loan which allows people to pay for the RDP
houses, using their pension as security. The reason for this is
that conventional banks do not recognise social housing as
financial security against a bond or loan.96
Government, however, focussed on one such solution to stop
the sale of RDP houses through the pre-emptive clause.
The pre-emptive clause
The pre-emptive clause was introduced into law by means of
the Housing Amendment Act (4 of 2001), which came into
operation on 1 February 2002. The intended outcome of this
legislation was to put an end to the “illegal” sale of RDP houses
by beneficiaries.
So what is the pre-emptive clause?
In company law a pre-emptive right is a privilege that is
extended to certain shareholders of a company that grants
them the right to purchase additional shares in the company
prior to shares being made available for purchase by the
general public. It is a security that is given, or the awarding of
a preference to a limited class of individuals. In essence, it is a
suspensive condition to the housing subsidy.
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The pre-emptive clause for RDP houses is contained in
sections 10A and 10B of the Housing Act (107 of 1997) and
limits both the voluntary and involuntary sales of houses
obtained by persons via any of the national housing
programmes.
Section 10A states that:
1. It is a condition of the housing subsidy for RDP houses
granted to a person that such a person may not sell or
alienate the dwelling for a period of eight years from the
date on which the property was acquired, unless it is first
offered to the relevant provincial housing department.
2. The relevant provincial housing department is required to
endorse its records that the person wishes to vacate and
relocate and will put them back on the waiting list for
another house.
3. The house reverts to the provincial department and they
will be deemed to be the owners of the property.
4. Finally, no purchase price is payable for the house, but
the person will be eligible for another state-subsidised
house that they qualify for.
Effectively it is a return and exchange policy.
The problem of section 10A: The sale continues
The RDP properties are still being sold on a thriving black
market, OLX and even through quite reputable agents who will
confirm having all the required documentation and a section
10B exemption on hand to transfer to the first available cash
offer.
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The RDP houses with or without the requisite paperwork are
being sold as cash transactions and parties are entering into
purchase and sale agreements with attorneys to confirm the
transaction without the necessary, albeit laborious,
conveyancing process.
Some statistics report that only four out of every ten RDP
houses are currently occupied by the original beneficiaries.97
Section 10B of the Housing Act (107 of 1997) goes further, and
states that:
1. It is a condition of every housing subsidy that the house
may not be sold or alienated by the successors in title or
by creditors, unless it is first offered to the provincial
housing department at the same value of the housing
subsidy.
2. It may therefore be sold back to the provincial housing
department at the original subsidy value taking no
cognisance of the rate of inflation, consumer price index
or improvements to the property.
3. The Minister then gives powers to grant exemptions to
these provisions and states that no transfer shall take
place of the RDP house unless the Registrar of Deeds is
provided with a certificate from the head of department
of the provincial housing department confirming that an
offer was made and the offer was rejected or an
exemption granted for the sale to proceed. In other
97
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words, that the government is not exercising its preemptive right and so the property may be transferred
unencumbered.
The problem of section 10B: Effect on the estate of the owner
Eight years is a very long to wait with no title deed to do
anything with the property. If a person died in that eight-year
period, section 10B states that the successors in title will have
to return the house to the Department of Housing in exchange
for the subsidy value or a creditor can sell it back to offset a
debt. It is not an asset that can be transferred to heirs in an
estate. If a person divorced within the eight-year period, the
RDP house would not fall into the joint estate, so one half of
the marriage partnership would be homeless.
A rights perspective: Self-determination and constitutional
rights
The Bill of Rights recognises the right to dignity and equality.98
The RDP housing scheme and with it the pre-emptive clause
violates both because it does not allow equality before the law
of owners of the RDP houses. A private landowner and an RDP
landowner have two different classes of rights. One, a real and
universal right, and the other, an encumbered right, to
property. One has the protection of the courts and the other
does not.
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With no title to these houses and a statutory prohibition to
dispose of the property, the pre-emptive clause is inherently
discriminatory. It appears to be based on the assumption that
historically-disadvantaged people and poor people cannot
make decisions for themselves and so the government must
make decisions for them to “protect” them.
Ministerial spokesman Ndivhuwo Mabaya once said, “We are
of the view that RDP houses must never be sold,” and that,
“They must be improved and handed over from generation to
generation. Our research is that these houses are sold to
satisfy short-term interest and for financial relief. This is a
problem, as the (seller) either returns to informal settlements
or becomes a street citizen.” So what if they do?
In a free and democratic society, we all have the right to selfdetermination. The pre-emptive clause gives one neither
freedom or dignity, nor the right to make decisions over one’s
own property. This flies in the face of all that we have learned
from our property law jurisprudence. An owner of property
enjoys all the rights of ownership bestowed upon him.99
The RDP housing does not promote security for the owners.
The pre-emptive clause ensures that despite being given, in
principle, the universal right of ownership, it is an encumbered
right. The owner is never free to dispose of or alienate his
property. Lack of title deeds means that ownership is not
confirmed. There is no guarantee that the owner would not be
99
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evicted out of the house or the house would not be hijacked
from them due to some fraud. Section 10B also allows
creditors to realise the subsidy value of the house against any
debt owed. So instead of assuming the risk with very little
promise of reward, the owner prefers to transfer the risk and
it continues to be transferred through the sale of RDP houses.
Right to access to housing, property, and just administrative
action
The implementation of the RDP housing scheme is a violation
of the right to access to housing, the right to just
administrative action and the rule of law.100 The February 2018
judgment of Endumeni Civic Association v Endumeni Local
Municipality made it very clear that the actions of the
Department of Housing in the implementation of the RDP
housing scheme was in breach of the Constitution, particularly
in terms of sections 1, 9, 10, 25, 26, 33, 41 and 195 and the
actions of the respondents were declared invalid in that it
manifested the following:
1. Arbitrary application and manipulation of the
reconstruction and development programme (RDP)
housing waiting lists;
2. Unclear RDP housing allocation system and policies; and
3. Corrupt allocation of RDP houses to RDP housing
applicants.

100

Endumeni Civic Association and Others v Endumeni Local Municipality
and Others (4610/2017) [2018] ZAKZPHC 43.
http://www.saflii.org/za/cases/ZAKZPHC/2018/43.html.

124

The judgment went on to criticise the actions of the
municipalities regarding the arbitrary, irrational and
unreasonable allocation of RDP houses and granted an order
setting aside allocations in terms of the Promotion of
Administrative Justice Act (3 of 2000).
Conclusion
Social engineering
As a piece of social engineering, the RDP housing plan fails
miserably.101 Its aim to provide housing to the dispossessed
and the poor has not been achieved. It appears that at least
60% of the poor, if we go by the statistics, already had a roof
over their heads, albeit a tin roof. What they wanted was
liquidity and the RDP housing scheme provided the
opportunity. Perhaps having a roof over one’s head was not as
important as the government thought it was to the people.
What does this tell us? Well, 60% of the recipients did not
need the RDP housing for residential purposes. This should
make government go back to the drawing board and rethink
the RDP housing scheme.
Empowerment
As an empowerment tool, as expressed in the RDP framework,
it empowered individuals to understand the value of property
and the value of exchange for the property.102 Did it help with
101
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homelessness? The statistics tell us that only 40% of applicants
actually needed homes to live in and 60% saw an economic
opportunity. Did it assist with transformation or close the
earnings gap? Critics have lauded it as reminiscent of
Apartheid legislation, that it is designed to keep the poor from
ever achieving economic parity.103 In other words, the poor
remain poor but, in addition, they are now criminals for selling
their property.
Do we leave the problem there or can we change the
narrative? We know what the barriers are, we know what the
consumer behaviours are, and we know what is driving them.
My view is that if government listened, then houses would
have been given to people who need houses, jobs would be
given to people who need jobs, funding would be given to
people who want to start small businesses, free education to
children of low income families, etc. The solutions must fit the
need.
With regard to the RDP housing, two radical solutions come to
mind:
Remove the pre-emptive clause
The pre-emptive clause serves no purpose. It has only created
an illicit, illegal trade in houses which is unregulated. There are
no records kept of these transactions and it has become
virtually impossible to trace intermediate owners. Secondly, it
103
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is unconstitutional. It takes away a person’s right to live with
equality, dignity and self-determination. If the RDP is social
legislation, then it must effect social change, give a right that
is meaningful. This is the best empowerment tool.
Title all houses
A title deed is empowering. It allows the owner to bond a
house or sell the house or even rent the house. A lease
provides monthly income, but a title provides the owner with
the right to evict an errant tenant.104 An owner can build
rooms on his property and rent them out or start a small
business from his property. A title deed also gives you leverage
to sell your house at market value because you are
transferring not just a property, but also a real right. A title
deed is the enabler to economic participation.105
I know that there has been criticism of the existing
conveyancing processes and the highly-regulated Deeds Office
process and some have advocated for a reform in the transfer
of title process.106 Some have argued for blockchain
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technology to keep records of title deeds and transfers in title.
I think that is a conversation for another time.
The question is, who do we title?
The first phase is to title all applicants who applied for, were
allocated and are actually living in the property. This is merely
to complete the process.
Secondly, we title all applicants who may not occupy the
allocated property but still maintain control over the property
through leases and other rental or occupation agreements,
i.e., family members living in homes, etc. They are exercising
their right to economic activity using the RDP house as the
enabler.
Finally, we title all occupiers who have paid for the house
whether through legal or illegal transactions. The parties
clearly intended to have the right of ownership transferred
from the seller to the buyer. By recognising the transaction
and titling the person who can show any proof that they had
bought the house, the illegality of the transaction is cured. The
legal status of the house will match the factual status of the
house.
That would then leave the remainder of the houses that have
been hijacked, have illegal occupiers, have been obtained
through fraud or abandoned, etc. These can then be offered
to the occupiers at a cost and then title registered in their
names or offered to people still on the waiting list.
Because at the end of the day, people living in RDP houses are
there because they need a place to live. They may not be the

128

intended beneficiaries of the RDP programme, but they are
the ones in need.
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ENABLE SMALL-SCALE FARMING AND END ‘MEGAFARMING’ BY REPEALING SUBDIVISION RESTRICTIONS
MARTIN VAN STADEN
Introduction
On 27 March 2018, at the GIBS Land Forum, minerals minister
Gwede Mantashe said that he owned a 500-hectare farm, but
his smallest neighbour had a 4,000-hectare farm. He said we
must demystify the notion that small farms cannot be
productive, and in so doing, he condemned the notion of
“mega-farming”. By mega-farming, I took him to have meant
that larger and larger tracts of agricultural land are ending up
in the hands of fewer and fewer big farmers.
It is unfortunate that Mantashe has thrown his weight behind
the policy of expropriation without compensation (EWC),
when an easy and non-destructive solution to the problem he
has identified is ready and available, which I will get to in a
moment.
Section 25(5) of the Constitution mandates that government
take reasonable legislative measures to enable citizens to gain
access to land on an equitable basis. This section is
fundamentally what this paper is about and seems to be what
Mantashe and others in government think their EWC is going
to achieve.
Little, it appears, does the government know that there are
pieces of legislation that it enforces on a daily basis, which
undermine section 25(5), and undermine government’s own
stated opposition to mega-farming.
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The Subdivision of Agricultural Land Act (70 of 1970) is one
such statute.
Subdivision of Agricultural Land Act
The Subdivision Act was passed in 1970, at the height of
Apartheid, ostensibly to ensure that valuable agricultural land
is not allocated for residential or purposes other than
agriculture. A more nefarious potential reason for the Act was
to prohibit farmers from selling off parts of their land to poor
white labour tenants (or “bywoners”, as they were called),
which might have competed with neighbouring big
commercial farmers at the time.
Thus, the Act provides that owners of agricultural land may
not subdivide their agricultural property without going
through an elaborate bureaucracy to acquire permission from
the Minister of Agriculture. Let’s pause for a moment on this
question of acquiring permission from government.
The Constitution and the Rule of Law
The Rule of Law is a founding constitutional value in South
Africa. Section 1(c) of the Constitution says that South Africa
is founded upon the supremacy of the Constitution and the
Rule of Law. Any government conduct, be it legislation,
regulations, or policies, that do not comply with the
imperatives of the Rule of Law, is thus unconstitutional.
The concept of the Rule of Law is essentially an aversion to
arbitrariness: The notion that society should be governed by
law and not by the whims of man. This means that where
legislation assigns discretionary powers to officials in
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government, that power cannot be absolute and must be
constrained by clear and substantive criteria. These criteria
enable people in society, with reasonable certainty, to know
what decisions government will come to, and modify their
behaviour accordingly.
Without criteria, the official who has been given the
discretionary power in question, can effectively base their
decision on anything from ideology to the breakfast they had
that morning. They can approve the permits or applications of
people or businesses they like and reject the permits or
applications of people or businesses they dislike. They can
refuse to renew permits because of political considerations or
some other malicious factor. Above all, these officials may
solicit bribes and other favours in exchange for treating
specific businesses or individuals favourably.
Unconstrained discretionary powers are, in many respects,
the root of government corruption in every society.
The South African government, of course, has not adhered to
this standard of the Rule of Law in any way, shape or form.
Out of 31 statutes analysed by the Free Market Foundation’s
Rule of Law Project, a lone, singular statute qualified as
compliant with the imperatives of the Rule of Law. That law is
the Riotous Assemblies Act, which I was initially convinced
would fail the test.
But if there is any doubt, the Subdivision of Agricultural Land
Act assuredly does not comply with the Rule of Law. It is one
of the 30 other statutes that fall foul of our Constitution’s
founding values.
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The Act allows the Minister, “in his discretion”, to refuse any
application for subdivision, or to grant an application subject
to any conditions the Minister “deems fit”. Those conditions
may be varied at the government’s discretion as well.
This means the government has an absolute discretion – a
power practically exempted from the sovereignty of law.
Ordinary officials who have been appointed by the Minister
hold in their hands the power to tell taxpaying, job-creating
South Africans that they may not do with their property as
they wish, because subjectively, for whatever reason, they do
not think it is a good idea.
Market vs central planners
Another problem with the notion of having to get permission
from government to subdivide one’s land is that it is a fallacy
to suppose that a group of central planners in Pretoria are at
all qualified to decide what sizes of agricultural property are
“viable”.
In the Soviet Union, backyard private farms were often more
productive than large State-owned public farms, because the
profit motive and the incentive to develop one’s own property
is a powerful, motivating force.
The proper place for the decision as to whether a farm is or is
not viable, is the marketplace. Bureaucratic intervention is
unnecessary. Indeed, it stands to reason that officials are less
likely to make correct decisions than those whose livelihoods
and assets are at risk.
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The prohibition on subdivision means that no small, more
affordable parcels of land can be sold to farmworkers or local
communities, unless one applies to the Minister.
The Act, in other words, directly hinders the private sector
from engaging in land reform, only for government to turn
around and blame the private sector for not transforming
quickly enough. If subdivision is permitted, existing landowners will be able to endow their tenant farmers with land,
in ownership, by mutual agreement. It is the law that
victimises labour tenants, not the farmers.
For historically disadvantaged South Africans, a large supply of
land in small and affordable units is urgently needed.
Repealing the Subdivision Act would be a practical and costfree way, for government, of making vast quantities of land
rapidly accessible.
Should the Act persist in operation, its provisions entrench the
phenomenon of mega-farming.
It also fundamentally destroys any notion of ownership of
agricultural property. If you need government’s permission to
subdivide and sell or lease portions of your own property,
you’re not truly the owner in any real sense. But this is
characteristic of most Apartheid property laws, none of which
respected private property rights.
There was reason for hope after Apartheid ended that
government would abandon this anti-property rights thinking.
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In the government’s first post-Apartheid Land Policy Green
Paper, the agriculture and land department made the
following declarations about the Subdivision Act. It said:
•
•

•

Subdivision restrictions “create rigidities that increase
the cost of adapting to changing market conditions”.
Farms have areas that are less intensively used for
agricultural purposes, and these areas have potential for
resettlement and smaller, less intensive farms.
The land market is inflexible and land-owners need
“greater flexibility to dispose of less intensively used
portions of farms”. It said, “Laws prohibiting subdivision
prevent the price of underused land from falling toward
its low-use value and prevent the realisation of ‘low’
prices through the land market”.

Government tried to follow through with its policy to repeal
the Act in 1998, when it passed the Subdivision of Agricultural
Land Act Repeal Act through Parliament.
The Act, however, says that it will only become effective on a
date proclaimed by the President – something that has never
been done. While formally repealed, the Subdivision Act
therefore remains in force.
Recent administrations have completely misinterpreted this
state of affairs, however.
Preservation and Development of Agricultural Land Bill
Parliament, as of 2016, at least, is sitting on a bill that has been
doing the rounds since 2013.
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It’s called the Preservation and Development of Agricultural
Land Bill, which, if finally passed, intends to replace the
Subdivision Act with an even more draconian subdivision
regime. It is worse than the problem it seeks to fix.
In the late 1990s, government wanted to repeal the
Subdivision Act to allow market forces to operate freely and
to the benefit of all rural communities; in other words, the Act
was not to be replaced.
Between the current Subdivision Act and the proposed
Preservation and Development of Agricultural Land Bill, I think
we’re better off with the former rather than the latter. We
should insist that the Act be repealed and not replaced.
Conclusion
Thus, we are presented with a solution to the problem of rural
land reform. The Subdivision Act must be got rid of to enable
farmers to sell smaller portions of their land. How one deals
with one’s property is and must be a decision for the owner,
not the government, hence why we certainly do not want to
see the Subdivision Act replaced with an even worse statute.
The President should spare the time to proclaim the
Subdivision Act officially inoperative, and leave it at that, soon.
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EXPROPRIATION WITHOUT COMPENSATION: YET
ANOTHER BARRIER TO ENTRY FOR MILLIONS OF
DISADVANTAGED SOUTH AFRICANS
DEVON WINDVOGEL
Expropriation without compensation (EWC) has the potential
to become, since the advent of majority rule in 1994, the
biggest barrier to entry into the modern economy for millions
of previously disadvantaged South Africans. I will even go
further and say that it has the potential to destroy the very
unusual, unstable, complicated and unreliable economic
organisation that has been created in South Africa since the
mineral revolution of the 19th century.
To understand EWC as a barrier to entry and the potential
harm to the economy, society and indeed South Africa as a
unified nation state, we need a framework to pinpoint the key
problems with the South African economy.
The First World and the Third World in one country
South Africa’s economic development since the mineral
revolution had, by the 1970s, resulted in a highly sophisticated
modern economy. It was, by far, the most advanced economy
on the African continent and, in some respects, on a par with
parts of the First World.
However, alongside it coexisted a demographically more
numerous Third World component, which was kept at a
distance through barriers to entry with only some unskilled
and semiskilled urban dwellers having access to parts of its
extensive institutional and productive components. These
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barriers to entry are well-known and include geographical
barriers, like the pass laws and the Group Areas Act, as well as
occupational barriers, like the racial labour laws, developed
under the Civilised Labour Policy.
What is important from our perspective is that these barriers
to entry were essentially based on restricting private property
rights over factors of production. The ability to own, transfer,
sell and exercise full authority over the use of property were
severely restricted for the black majority.
On African reserves, land was communally owned and under
the trusteeship of chiefs, labour could not freely move to
urban areas and even if they could, they were severely
restricted from selling their labour in certain markets.
Entrepreneurs could not use their initiative to exploit
opportunities in the market place and capital could not readily
be accumulated because of a host of regulations, some related
to other factors of production. The result was that markets
could not effectively penetrate the Third World component of
South African society to reflect real factor values, and
production capacity was thus seriously curtailed.
This dual nature of the economy had by the 1970s developed
distinctive groups of insiders and outsiders, largely drawn
along racial lines. However, many African urban dwellers
started to enjoy increased access and thus some of the
benefits of the modern economy. They had become a unique
class of insiders by the time the Wiehahn and Riekert
Commissions made their insider status official. The Wiehahn
Commission recommending the legalisation of black trade
unions and the abolition of job reservation while the Riekert
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Commission recommended that the lot of African insiders
should be improved.107
The traditional white insiders did not need much protection
when the geographical barriers to entry were eventually lifted
by the 1980s, due to improvements in human capital and
institutional arrangements that meant that their
competitiveness in the market left their positions relatively
secure. There were, of course, those in the lower strata of
white society that were vulnerable to the seismic changes that
were happening around them.
The new non-white insiders, however, managed, through
rapid unionisation and political protests, to entrench their
positions often under the slogan of removing the Apartheid
wage gap. It meant that as millions of South Africans were at
last allowed to freely move into the cities, they were at that
very moment faced with new barriers to entry. As wages
increased to try and lessen the mythical Apartheid wage gap,
the new arrivals were faced with industries shedding labour
and becoming more capital intensive.
To add to it all, the highly successful sanctions and
disinvestment campaigns saw an outflow of capital and
businesses that might have helped absorb the new arrivals
into the modern economy. The new arrivals also came with
major deficiencies on the human and social capital fronts,
which further hampered their integration. The result was that
by 1994, South Africa already had a significant unemployment
problem with StatsSA recording the expanded unemployment
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rate at 31.5 percent, which translated to about 3.6 million
people.108
These developments brought South Africa face to face with an
institutional constraint that it has tried to manage with
barriers to entry ever since unification in 1910. It is this
institutional constraint that the ANC government failed to
recognise after 1994 and indeed made it worse with new
barriers to entry, like the labour laws. Let me briefly try and
model this constraint and then connect it with the likely
impact of EWC.
Structure of the formal economy

In this ideal circular flow of a modern economy it is assumed
that goods and factor markets will operate efficiently and will
have an almost natural tendency to move towards
equilibrium. But what if you have a chronic deficiency of
entrepreneurs? Will you have the institutions that will create
108
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the demand for labour and, therefore, allow them to be
readily absorbed into the labour market?
It is this deficiency that has hampered the South African
economy from the very beginning. The country’s remarkable
development since the 19th century was not the product of the
imagination of the indigenous population, but came from
outside.
The managerial and technical expertise as well as capital came
from outside. It meant that from the very beginning a tiny
minority within the white population was responsible for
managing the systems and institutions within the formal
economy. The most notable scholar to have highlighted this
numerical constraint was the late Stellenbosch academic JL
Sadie. This is what he wrote about South Africa’s managerial
and entrepreneurial deficiencies in 1987:
“In industrially developed countries, they number from 5
to 10 per cent of the labour force. In South Africa this
component is less than 2 per cent, and even this may be
an inflated figure inasmuch as vacancies tend to get filled
because they exist. That a meaningful and growing
number of persons in this entrepreneurial/managerial
category is a prerequisite for economic development and
growth, is an important consideration in social
engineering.”109
A number of studies has confirmed this deficiency of which the
most well-known is the Global Entrepreneurship Monitor, and
109
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in particular the 2006 publication, wherein South Africa and
Russia were at the bottom of upper middle-income
countries.110
The inflow of households into the modern economy, with
limited human capital and skewed factor combinations,
particularly with regard to entrepreneurship, meant that the
ability of the modern economy to absorb them was going to
be difficult.
However, the fact that the new elite, after 1994, did not
recognise or understand the institutional constraints, meant
that the mistakes that they were about to make would
eventually – when pressure increased on the political front –
push political discourse down a radical path. EWC is one of the
outcomes of going down that path. But in pursuing EWC, it is
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about to make the situation much worse. Let me use a simple
model to explain why.

3rd world
households:
- Human capital
deficiencies.
- Social capital
deficiencies.
- Deficient social
and educational
institutions to help
with knowledge
acquisition.
- Many unable able
to sell the factors
of production.

Remember, real income depends on
output and output depends on inputs
and inputs depend on human capital
that can be utilised within institutions.
Let us solidify our understanding of the
situation that arose during the 1980s
and 1990s as the Apartheid barriers to
entry collapsed with a simple model. For
this we have two crucial components.
One representing the potential output
of the modern economy when all
factors of production are fully employed
as shown in figure 1. Economists view
this vertical line on our graph (CAS) as
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similar to the classical or long-run aggregate supply curve in
macroeconomics. The vertical axis represents inflation and the
horizontal axis national output.

Figure 1
Figure 2 shows the second component marked ‘INS,’ and
represents the various levels of real GDP that can be produced
by institutions. In other words, what can be supplied to the
market. These institutions have the entrepreneurial and
managerial skills to combine factors of production and
produce real GDP. It is elbow shaped, much like the Keynesian
supply curve, with the vertical part indicating the maximum
potential output that institutions can produce.
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Figure 2

Figure 3
Figure 3 illustrates the South African situation when the
Apartheid barriers to entry kept large numbers of black people
out of the modern economy and the economy actually
experienced labour shortages, particularly in the late 1960s
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and early 1970s. Here the institutions could absorb all the
labour supplied to the modern economy. The vertical part of
the INS curve was in equilibrium with the CAS curve, which
represents the factors of production available to the modern
economy and the economy could produce at Ye.
The lifting of the Apartheid restrictions altered the whole
situation as millions of South Africans tried to join the modern
economy. Other supply factors also played a role such as the
increase in population and greater participation of women in
the economy. The result was that the modern economy was
suddenly inundated with an abundance of unskilled and semiskilled labour, but lacked the capacity to absorb them. This
scenario is illustrated in figure 4.

Figure 4
The CAS curve moved away from the INS curve as the factors
of production increased and a gap opened up between the
two. This gap (Ye to Y1) represents the most significant
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constraint on the South African economy. Figure 5 brings that
gap into sharper focus.

Figure 5
I call this gap an enterprise gap. It represents the
entrepreneurial and managerial deficiencies of the South
African economy as the society simply does not have the
entrepreneurs/managers to combine the factors of
production within institutions that will be able to absorb the
labour available.
It also represents a peculiar type of unemployment, which I
call institutional unemployment. This is long-run
unemployment associated with the inability of society’s
productive institutions to absorb the labour supplied due to
entrepreneurial and managerial deficiencies. To economists I
argue that it falls within a category of involuntary
unemployment. In other words, I differentiate it from

147

structural unemployment, which points to a mismatch
between the skills of the unemployed and the jobs available.
In this situation, the quantity of jobs is simply not available and
there is a problem on the demand side for labour. There is no
doubt that considerable structural unemployment exists in
South Africa, but that does not represent the bulk of the
unemployed. Institutional unemployment is the result of job
scarcity due to entrepreneurial deficiencies, resulting in there
not being enough institutions that can create a sufficient
demand for labour.
The scenario sketched in figure 5 also has significance with
regard to macroeconomic policy.

Figure 6
Figure 6 illustrates what is likely to happen when trying to
boost employment by manipulating aggregate demand. The
institutional constraints represented by the vertical part of the
INS curve will simply result in higher inflation, as the economy
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will not have the capacity to increase production beyond that
point. This will also likely result in balance of payments
problems as imports try to fill demand in the local market. The
vertical part of the INS curve therefore represents the ultimate
barrier to entry into the modern economy for millions of South
Africans.
This brings us to the unfortunate developments with regard to
policy since 1994. As mentioned, it is clear that the African
National Congress government did not understand the South
African economy and society. Crucially, they did not
understand the institutional constraints and the
entrepreneurial and managerial deficiencies responsible for
those constraints.
They also did not understand the new barriers to entry that
black trade unions have put in place, since the 1980s, to
protect themselves from outsiders and, in the process, also to
increase wages with the result, as was argued by Feinstein,
that labour in South Africa was by the early 1990s no longer
cheap when compared not just with a number of countries
with similar levels of development, but also with developed
countries.111 Golub and Edwards in 2003 found that South
Africa’s unit labour costs in manufacturing in 1990-94 were
only 9 percent lower than those from a sample of developed
countries, including the USA, UK, France, Italy and Spain.112
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Radical transformation policies saw a massive outflow of
skilled civil servants and managers in the public sector and
state-owned enterprises. They did not just go with their skills
but also with generations of institutional memory. The ability
of the state to deal with key entrepreneurial deficiencies by
playing the role of entrepreneur itself was decimated by
overzealous transformation policies.
The private sector’s ability to expand by developing the
quantity and quality of new entrepreneurs and also to import
them from abroad was severely hampered by labour
legislation and other cumbersome legislation and regulations
that put significant burdens on business. The result was that
increased investments in existing and new businesses, as well
as the inflow of foreign direct investment, did not materialise.

Figure 7
In the meantime, millions more South Africans were trying to
enter the modern economy. They were joined by others from
all over Africa, notably from Zimbabwe where a similar
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situation played itself out since it gained independence in the
1980s. This scenario is illustrated in figure 7, where the vertical
part of the INS curve remained basically static at Ye, while the
CS curve shifted from CS1 to CS2. The result is that the
enterprise gap widened and institutional unemployment
increased as a result. Expanded unemployment increased
from 3.6 million in 1994 to around 9.6 million at present.
The frustrations of millions who have been unable to enter the
modern economy have finally entered the political arena and,
just like in Zimbabwe, members of the political elite are trying
to drive these frustrations down a radical path. Radical land
reform and, in particular, expropriation without
compensation is one of the outcomes, but there are, no doubt,
many other radical policies on the horizon.

Figure 8
The problem with EWC is that it will make matters even worse,
because it will decimate parts of the institutional fabric of the
modern economy. Indeed, it will undermine its very
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foundations. The accumulation of private property in
whatever form is the main motivator for entrepreneurs. There
can be no greater stumbling block to entrepreneurship than
the state having the power to dispossess you of your property
without compensation. Domestic and foreign investors will no
doubt also be dissuaded from investing in South Africa.
The likely impact on the economy is illustrated in figure 8. The
primary, secondary and tertiary sectors are likely to see a
sharp contraction as investors and entrepreneurs exit these
sectors. With them, they will try to externalise their wealth,
which is no longer considered safe in a country that
disrespects private property. Importantly, the financial sector
where private property plays a crucial role to link savings and
investment in the modern economy will be severely affected.
The INS curve will shift from INS1 to INS2 as the institutional
capacity of the economy declines. At the same time, there is
likely to be a sharp rise in prices as illustrated by an increase
of prices from P1 to P2. Hyperinflation cannot be ruled out as
tax revenues will decline and the state will face problems
borrowing from the domestic and foreign financial markets.
The state will have to pay its employees. The question is, how?
Will it revert to the printing press, like the Mugabe regime?
In the meantime, more and more people are entering the
labour market, which means that the CAS curve is likely to shift
further to the right and is illustrated by the movement of the
curve from CAS1 to CAS2. The net result is illustrated in figure
9.
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Figure 9
The enterprise gap is likely to widen significantly, and
institutional unemployment will see a sharp increase as
people who were previously part of the modern economy will
suddenly find themselves with little hope of being reemployed. The chances of the modern economy being able to
absorb the millions of unemployed will have been reduced
and the political and social pressures that are likely to be
unleashed will pose a real threat to South Africa as a
functioning nation state.
Conclusion
The ideas which I have set out here, give an insight into the
institutional constraints that have in many ways been part of
our history since the mineral revolution, but which
governments from 1910 till the 1980s have dealt with by
creating barriers to entry.
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Policies since 1994 have completely ignored these constraints.
Instead, policies, under the dogma of transformation, like
affirmative action, Black Economic Empowerment and a host
of labour legislation, have made matters worse.
The increased frustration of millions who are trying to
integrate into the modern economy has pushed us down the
path of seeking radical solutions. EWC is but one result, and as
argued here, is likely to decimate the institutional fabric of the
South African economy.
My biggest concern with EWC at this stage is the powerful
forces that it has unleashed. It has brought together in our
political arena all the ingredients for national tragedy. These
include some of the basest and worst of human attributes:
Envy, jealousy and spite, thickened with that great enemy of
the affairs of state, emotion. These ingredients have displaced
reason, which has left little scope for rational discourse. All
have the potential to turn South Africa into a Hobbesian state
within the twinkling of an eye. If cool heads do not prevail, we
will return to the type of violent episodes that dominated
Southern Africa during the 19th century.
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Executive summary
The ad hoc committee gazetted the draft Constitution
Eighteenth Amendment Bill, 2019 on 13 December 2019 with
a view to concluding public comments first by 31 January
2020, then by the end of February. The Amendment Bill has as
its stated intention the objective of amending section 25 of the
Constitution of the Republic of South Africa, 1996 to allow
government to expropriate private property without being
required to pay compensation.
The Free Market Foundation welcomes the opportunity to
tender its submission on this matter.
Public participation
The public participation process that has brought South Africa
to this point where an amendment to the Constitution seems
imminent, has been flawed in both substance and procedure.
This is particularly the case in light of the inadequate time
period allowed by the ad hoc committee for the public to
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provide comments on the Amendment Bill, and in light of the
foregone conclusion reached by the Constitutional Review
Committee before it even set out to invite public comments.
Good faith public participation is a prerequisite for the validity
of any new legislation, policy, or regulation. If this is not done,
government lacks a mandate to continue. In the case of the
present constitutional amendment, no national consensus has
been reached on the apparent necessity of changing the
Constitution, and if it has, this has certainly not been evident
from the public participation process. As a result, government
is acting without a mandate.
Defects in the Amendment Bill
While this submission does point out the flaws in the
Amendment Bill and suggest how they might be rectified, it
must be made clear that the Free Market Foundation opposes
this enterprise of amending the Constitution per se. The
Constitution already makes ample provision for substantive
land reform, and amending the Bill of Rights to satisfy
(ostensible) passing political passions sets an incredibly
dangerous precedent for future generations. The notion of
expropriation without compensation offends the doctrine of
constitutionalism. Our primary submission to Parliament,
then, is that the Amendment Bill ought to be abandoned,
along with any plans to make changes to South Africa’s
constitutional law.
In summary, this submission elaborates several contextual
and environmental problems surrounding the Amendment
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Bill, as well as problems in the suggested amendment text
itself.
The environmental problems are, firstly, the notion that the
Constitution should be amended because little has been done
to redress the wrongs of Apartheid. This is fallacious
reasoning, as section 25 deals mainly with land reform and
obliges government to take positive action in expanding and
entrenching property ownership for the previously
disadvantaged. Blaming the inanimate Constitution for the
failure of government to act is inappropriate, when the
success of the constitutional project depends on compliance
and adherence from government.
Secondly, the notion that the Amendment Bill simply makes
explicit what is already implicit in section 25, is incorrect.
Expropriation without compensation is not possible under the
Constitution as it now stands, and neither is it in any open and
democratic society around the world. But even if it were
already possible, the Amendment Bill does not merely clarify
the text, but introduces new, undesirable elements into the
Constitution, like the parliamentary discretion to whimsically
determine under which circumstances property may be
expropriated without payment.
Thirdly, the rhetoric surrounding the Amendment Bill and
government’s campaign to bring about an amendment to the
Constitution has been almost exclusively focused on
restitution. Restitution means property that was illegitimately
taken from its owner in the past, is returned to that owner or
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their descendant. This is a matter of justice, hence why much
of government’s rhetoric is not impeachable. The problem is
that the rhetoric surrounding the Amendment Bill conceals
the reality of the amendment. To date, government has had a
policy preference for redistribution and nationalisation (as
opposed to restitution), meaning that should the Amendment
Bill be adopted, it is likely to be utilised to take land from
often-legitimate owners, and give it to persons unrelated to
that land. Alternatively, government itself is simply going to
assume ownership or ‘custodianship’ of the property, and
lease it to ordinary South Africans. Both these situations are
unacceptable. Restitution is a moral and constitutional
imperative, but redistribution and nationalisation offend
against the idea of property ownership. Government’s rhetoric
must match its actual intentions, otherwise the public is
deceived.
Fourthly, the preamble to the Amendment Bill emphasises the
fundamental importance of property ownership, but the
amendment itself will drastically undermine the institution of
ownership. The requirement to pay compensation when
property is expropriated is an essential safeguard for the
human dignity, economic interests, and personal liberty of
property owners, not to mention for the economy as a whole.
In the absence of this requirement, security of ownership
becomes precarious, because of government’s newfound
power to seize property without having to pay for it. As a postApartheid society, we should be engaged in the strengthening
of ownership, not weakening it.
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Fifthly, the ad hoc committee accepts the recommendations
of the Constitutional Review Committee as a matter of faith,
despite the aforementioned defects in the process of that
committee to reach its conclusions and make its
recommendations. The ad hoc committee should be more
critical, given the sensitive nature of the work and
responsibilities it has been tasked with.
Finally, the ad hoc committee notes that the financial
consequences for the State of adopting the Amendment Bill
will be “none”. This is a profound and shocking statement.
Despite being required to do so, the ad hoc committee did not
publish a socio-economic impact assessment on its proposed
Amendment Bill, and this is at least a prima facie indication
that an assessment was not conducted. There is therefore no
reason to believe that there will be no financial consequences
for the State. Indeed, the opposite has been shown to be true,
given the economic downturn in the agricultural sector and
the seemingly unbreakable resistance of foreign and often
local investors to invest in the South African economy. This has
led to a marked reduction in revenue collection, and will
continue to do so unless the Amendment Bill is shelved.
The problems with the Amendment Bill itself are, firstly, the
very idea of introducing a notion of ‘expropriation without
compensation’ into South Africa’s constitutional law.
Expropriation without compensation is a contradiction in
terms, as compensation has been conceptually married to
expropriation since the time when the doctrine of
expropriation was developed. By revoking the right to
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compensation, government denies the prior ownership (in the
case of legitimate owners whose property is being
nationalised or redistributed) or holdership (in the case of
bona fide holders whose property is being restituted to the
legitimate owners) of those who held the property. They are
therefore liable to losing their livelihoods and having their
human dignity ignored. The economy, too, will not survive
such a perversion of constitutionalism, as no rational investor
or developer will in future wish to acquire or invest in real
property in South Africa, when their ownership is being denied
by government.
Secondly, the Amendment Bill offends international law in
that it will treat owners and holders of expropriated property
unequally from others whose property is not expropriated,
and this unequal treatment will be of an arbitrary nature.
Thirdly, as alluded to above, expropriation without
compensation is unheard of among the open and democratic
societies (a standard to which our Constitution strives) around
the world, and every country that has attempted to
implement it, has become a poor, repressive society. The only
universally recognised instance of expropriation without
compensation, is where the property of persons who have
been convicted of an offence, and the property was used in
the commissioning of that offence, is seized by government.
The Amendment Bill will place property owners and holders
on the same level as white-collar criminals as far as security of
ownership is concerned.
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Finally, and most importantly, the Amendment Bill, in its
current form, delegates to Parliament an unrestrained
discretionary power to determine the circumstances under
which no compensation need be paid in expropriation cases.
In those circumstances, the courts may decide whether it is
just and equitable for no compensation to be paid. It has
however come to pass that the Amendment Bill may be
changed to empower the executive, not the courts, to make
such determination. Both possibilities, however, are
unacceptable. This clause in the Amendment Bill makes it
evident that it does not merely confirm what the
constitutional text already implies, but introduces a
detrimental, anti-constitutional, regime into the text. To allow
Parliament, invariably the dominant parties in Parliament, to
decide whimsically which circumstances might justify
expropriation without compensation, is remarkably
dangerous. Should the Amendment Bill proceed, it must
include a closed list of such circumstances.
Alternatives to the Amendment Bill
The Amendment Bill is not only dangerous to South Africa’s
constitutional order and potential for prosperity, but it is
unnecessary. Government already has the means to bring
about far-reaching, substantive land reform that will benefit
the economy in general, and those most disadvantaged by
Apartheid in particular.
The greatest number of victims of Apartheid land law are
inhabitants of the peripheral townships located outside urban
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areas. They are characterised by underdevelopment and low
levels of service delivery. Their suburban counterparts – of
which they should rightly be considered part – are developed
and receive adequate service delivery. The reason for this
underdevelopment is the lack of property rights, moreover
ownership. During Apartheid, so-called migrant workers from
the homelands settled here, but because of racially
discriminatory law, could not own the property. They had to
rent it from the local municipality. Twenty-six years after the
end of Apartheid, it is unjust that this state of affairs continues
unabated. Government has it within its immediate power to
effect the transfer of title deeds to those who are entitled to
them in townships, without weakening property rights.
Government has also made repeated reference to so-called
“megafarming”, whereby an increasingly small number of
wealthy farmers are gaining control of an increasingly large
area of agricultural land. This, it is argued, drives up the price
of land and makes it difficult for emerging, mostly black,
farmers to own agricultural land. However, government’s own
policies are partly to blame for the megafarming
phenomenon. The Subdivision of Agricultural Land Act, and its
potential successor the Preservation and Development of
Agricultural Land Bill, both disallow agriculturalists from
subdividing their land into smaller, more affordable plots, and
selling them, without going through a complex bureaucratic
process of obtaining permission. Instead of weakening the
constitutional property rights provision, government can
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instead repeal the Subdivision Act and make it easier for
potential and emerging farmers to purchase land.
It has been well-documented that all three spheres of South
Africa’s government, including State-owned enterprises
themselves, are in possession of vast quantities of land
throughout the country. Much of this land is either unused
(often in the case of reserved municipal land) or underutilised
(invariably the case in farms owned by the State). Rather than
interfering with private property rights, discouraging
investment and undermining human dignity, government
could freely distribute this land to deserving families and
entrepreneurs.
Another initiative by government that is commendable is an
online platform that would allow agriculturalists to make their
property available to others. Such voluntary schemes ensure
that coercion is avoided, ensuring peaceful coexistence, and
interdependent development.
It is evident that government has many tools at its disposal.
Expropriation without compensation is offensive to
constitutionalism, and should not be considered a valid route
to a prosperous future.
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1.

Introduction

The Committee to Initiate and Introduce Legislation Amending
Section 25 of the Constitution (“the ad hoc committee”)
gazetted the draft Constitution Eighteenth Amendment Bill,
2019 (“the Amendment Bill”, “the amendment”) on 13
December 2019 with a view to concluding public comments
first by 31 January 2020, and later by the end of February. The
Amendment Bill has as its stated intention the objective of
amending section 25 of the Constitution of the Republic of
South Africa, 1996 (“the Constitution”), to allow government
to expropriate private property without being required to pay
compensation.
The FMF welcomes the opportunity to submit its comments
on the proposed draft Constitution Eighteenth Amendment
Bill, gazetted for public comment on 13 December 2019. The
FMF has a long history of constitutional engagement in South
Africa, and was one of the prime movers of the inclusion of
section 25, the right to property, in the current, 1996
Constitution. It is in the spirit of defending the integrity of the
Constitution and the Rule of Law against political whims that
this comment is submitted.
The FMF has identified various problems in the Amendment
Bill and in the discourse surrounding it, and these are
contained in this submission. The first part of this submission
concerns the Amendment Bill itself, and the second part
concerns the background and theory, mostly of property
rights and constitutionalism.
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Amending the Constitution is unnecessary and dangerous.
Unnecessary because there already exists ample room for
government to engage in substantive and empowering land
reform, and dangerous because it undermines the very
institution the Amendment Bill ostensibly seeks to expand:
Ownership. Without the requirement to pay compensation
when property is expropriated, a significant safeguard against
arbitrary exercises of government power is removed, and the
incentives that ownership generates – investment,
development – not to mention the human dignity of the
owner, are undermined. It furthermore sets a dangerous
precedent which would allow future governments to amend
away entrenched rights in the Bill of Rights on the back of
passing political expediencies.
The Bill of Rights must be the closest thing to a legal holy cow
in South Africa that should only be changed where there is a
national consensus. For expropriation without compensation,
there is nothing resembling a national consensus. We amend
the Constitution at our own peril.

2.

Constitution Eighteenth Amendment Bill, 2019
– Flaws and concerns

It must be emphasised again that the FMF, in no uncertain
terms, regards amendment of the Constitution as
unnecessary and dangerous. As such, we strongly
recommend that the Amendment Bill be abandoned
forthwith, and no constitutional amendment take place.
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With that in mind, we will nevertheless deal here with the
specific flaws and concerns that we have identified in the
Amendment Bill.
It is important to note at the outset, however, that the public
participation process has thus far been riddled with problems
that potentially undermine the entire amendment
enterprise.113
The most pertinent of these problems is that the two
predecessors of the ad hoc committee, namely the
Constitutional Review Committee and the President’s
Advisory Panel on Land Reform, engaged the public while
already having decided upon a foregone conclusion. In other
words, both these bodies assumed as a matter of fact, from
the very beginning, firstly, that the Constitution must and will
be amended, and secondly, that the amendment must and will
make provision for expropriation without compensation.
Contributions from the public and civil society were not
allowed to change this direction.
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For more information on the process, see October A. “Land
expropriation shambles highlights how public participation at
Parliament is not working”. (2018). Daily Maverick.
https://www.dailymaverick.co.za/article/2018-11-29-landexpropriation-shambles-highlights-how-public-participation-atparliament-is-not-working/, Van Staden M. “Amending the
Constitution on shaky grounds will cause illegitimacy”. (2018). Business
Brief. https://www.bbrief.co.za/2018/11/19/amending-theconstitution-on-shaky-grounds-will-cause-illegitimacy/, and Corrigan T.
“Constitutional committee fails public participation test on EWC”.
(2018). BizNews. https://www.biznews.com/thoughtleaders/2018/12/13/ewc-ong-difficult-path-lies-ahead.
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Whilst Parliament set the frame of reference for the
Constitutional Review Committee, and the President for the
Advisory Panel on Land Reform, it makes no sense for these
institutions to have invited public engagement (and
engagement by dissident experts in the case of the latter) only
for that engagement to be disregarded because they are
inconsistent with the foregone conclusions. If this is correct,
the public participation was undertaken in bad faith, and this
taints the entire process up to now.
We trust that the present ad hoc committee is not guilty of
having the same foregone conclusions as its predecessors, and
is open to either abandoning the amendment of the
Constitution entirely, or amending it in such a way that it does
not legitimise the ill-considered notion of expropriation
without compensation.
The latest significant problem in the public participation
process was the hopelessly short period for public comment
on the Amendment Bill itself, which spanned from 13
December 2019 to 31 January 2020. The extension to the end
of February is welcome.
It is nonetheless imperative that when the next draft of the
present Amendment Bill is formulated in light of the
comments received, Parliament must give at least three full
months’ opportunity for interested parties to engage with the
text, think through their submissions, and send them to the
relevant committee.
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It is nonetheless imperative that when the next draft of the
present Amendment Bill is formulated in light of the
comments received, Parliament must give at least three full
months’ opportunity for interested parties to engage with the
text, think through their submissions, and send them to the
relevant committee.
Good faith public participation is a prerequisite for the validity
of any new legislation, policy, or regulation. If this is not done,
government lacks a mandate to continue. In the case of the
present constitutional amendment, no national consensus has
been reached on the apparent necessity of changing the
Constitution, and if it has, this has certainly not been evident
from the public participation process. As a result, government
is acting without a mandate.
Much of what is said hereunder relies on the background and
theory enunciated under the headings that follow from
heading 3 onward. We recommend that the reader familiarise
themselves with that background and theory first, although
that would not be necessary for readers who already have a
basic conceptual understanding of property rights and
constitutionalism, as well as an understanding of South
African history.
2.1

Remarks about the preamble

The preamble of the Amendment Bill will not form part of the
amended text of the Constitution, nor would it have any legal
force or effect. But it does provide some indication of
government’s flawed thinking on expropriation without
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compensation, and forms part of the public relations
campaign conducted in support of the amendment. It is
therefore worth commenting on.
2.1.1

Little being done to redress land injustices

The preamble notes that dispossessed South Africans have
become despondent about the lack of progress in achieving
land reform since the Constitution was adopted, and that this
is partly why the Constitution is being amended.
We take issue with this line of reasoning. Section 25 of the
Constitution makes ample provision for wide-ranging,
substantive land reform. All that is required is for government
to fulfil its constitutional obligations under that section. There
is no necessity for government to amend the Constitution nor
is there any necessity for expropriation without compensation
to be recognised in our law.
Much more can be done with the resources government
already has at its disposal, as discussed comprehensively in
the background and theory below. For instance, government
can at the stroke of a pen expedite the transfer of municipallyowned land to the inhabitants who have lived on it for
generations. Government can transfer superfluous State land
to deserving families and entrepreneurs. Finally, any number
of laws and regulations can be repealed to make the
purchasing or transfer of land easier, more affordable, and
more accessible.
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In other words, the Constitution has been identified,
incorrectly, as an impediment to effective land reform, when
the real problem has been a lack of implementation of what
the Constitution already provides for. Amending the
Constitution is grossly inappropriate where no constitutional
problem that needs fixing exists.
2.1.2

Make explicit that which is implicit

The preamble regards it as resolved that the Constitution, in
its current, pre-amended form, already allows for
expropriation without compensation, and that the
Amendment Bill is simply clarifying what the highest law
already provides for. There are two problems with this line of
reasoning.
Firstly, we are unconvinced that the Constitution already
allows for expropriation without compensation. Sections
25(2)(b) and (3) of the Constitution provide that the just and
equitable “amount” of compensation is to be determined by a
court. “Amount”, in this context, cannot be regarded as nil.
Whilst zero is certainly a number in the mathematical sense,
“none”, akin to “nothing”, cannot be regarded as an amount,
as it is specifically the absence of an amount. In other words,
the Constitution contemplates the giving of something, as
opposed to nothing, as compensation when property is
expropriated.
Secondly, even if the Constitution already allows for
expropriation without compensation, the Amendment Bill is
not simply clarifying it, but rather introducing new,
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unacceptable elements into the Bill of Rights. The most
important of these elements, as will be discussed below, is
parliamentary discretion to determine the circumstances
under which compensation may be waived.
2.1.3

Restitutionary
outcomes

rhetoric

with

nationalisationary

The rhetoric and rhetorical tone of the preamble are both
explicitly and implicitly concerned with restitution.
Restitution, simply, means that the property one was
dispossessed of must be returned. In other words, an
objective link of some sort exists between the person
receiving the property, and the property itself. Perhaps they
themselves were the owners when the Apartheid government
seized the property, or their direct ancestors were the owners.
Restitution is akin to justice and is recognised as an imperative
of property law in all three components of South Africa’s
trijuridical legal system: Roman-Dutch civil law, English
common law, and African customary law.
Regrettably, the Amendment Bill can, and in all likelihood will,
be used not for restitution, but for redistribution at best and
nationalisation at worst. Redistribution, unlike restitution, is
the process whereby property is taken from one person (likely
the legitimate owner who did not come about the property as
a result of Apartheid discrimination) and given to another who
has no prior relationship with the property. Nationalisation is
the process whereby private property is forcefully converted
into de facto property of the State. This is not to say that the
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current government has any such aims or aspirations, but the
nature of a constitutional amendment means that the new
legal regime will outlive the current government by many
years.
The Constitution already provides for the imperative of
restitution in section 25(7). Furthermore, the restitution
programme under the Restitution of Land Rights Act of 1995
has been successful. Since 1995, over 95% of land claims have
been resolved, with almost 2 million individuals having
received their land back or chosen financial compensation
instead.114 If even this pace appears too slow, the solution lies
in providing further resources and support to the Land Claims
Court, rather than unnecessarily amending the Constitution.
2.1.4

Importance of ownership

Somewhat ironically, the preamble emphasises the
importance of property ownership. It states that there is a
“skewed land ownership pattern”, evidently implying that
ownership is an important institution that must be equitably
enjoyed. It’s further stated that the amendment will empower
South Africans to become “productive participants in
ownership”. The unfortunate irony is that the Amendment Bill
significantly undermines ownership, by removing one of the
most important institutional protections (the requirement of
compensation) from the doctrine of ownership.
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Oppenheimer M. “Six myths about land reform”. (2018). Politicsweb.
https://www.politicsweb.co.za/opinion/six-myths-about-land-reform.
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The regimes that presided over South Africa between 1910
and 1994 had as their explicit aim the denial of ownership to
South Africa’s black majority in mostly urban areas. Blacks
were expected to own property and live in the so-called
“reserves” or “homelands”, far away from the opportunities in
the so-called “white” cities. Those blacks who were allowed to
live in the cities had to live on municipally-owned rental
property. Their descendants still live on those properties
today, continuing to rent from the local government, when
they should properly be given ownership.
It is therefore undeniable that respecting and expanding
ownership in our post-Apartheid society is an imperative.
However, amending the Constitution to weaken ownership is
assuredly not the way to do this, as it places the property of
those who only recently became owners in jeopardy in the
same way long-term owners’ property is in jeopardy.
2.2

Clauses 1(a) and (b): Nil compensation

Hugo Grotius, one of the pioneers of South Africa’s common
law tradition and international law, wrote in De Jure Belli et
Pacis in 1525 – one of the first jurisprudential mentions of
expropriation – that when property is taken by government,
“the State is bound to make good the loss to those who lose
their property”.
Evidently, the concepts of “expropriation” and
“compensation” have been linked since the notion of
expropriation was first mooted. But this is not simply a
juridical matter, but a matter of common sense. It stands to
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reason that if a bona fide holder, usually the owner, of
property has that property seized, they must be compensated,
otherwise their prior ownership is rendered meaningless.
Ownership is a crucial phenomenon in society that enables
human development and prosperity, and secures human
dignity, as discussed in the background and theory below, and
legitimising zero-compensation expropriation would
undermine ownership, perhaps irrevocably.
The Amendment Bill’s provisions will likely also contravene
the International Covenant on Civil and Political Rights. In
article 26, the Covenant declares that laws must guarantee
equal protection against discrimination. Attorney Gary Moore
opines as follows:
“To deny compensation for land-reform expropriations yet
pay compensation for other expropriations would violate
this equality requirement. And expropriations without
compensation would operate unequally: Owners who had
paid their mortgage or paid the full purchase price would
suffer more prejudice from expropriation without
compensation than owners who had paid only part.”115
In other words, the Amendment Bill would be a piece of
constitutional law that inherently operates unequally, when a
central postulate of constitutionalism is that the law must
115

Moore G. “Whether expropriation without compensation would
violate SA’s treaty or international law obligations”. (2018). Rule of Law
Project. https://ruleoflaw.org.za/2018/05/21/whether-expropriationwithout-compensation-would-violate-sas-treaty-or-international-lawobligations/.
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apply equally. Bluntly, then, the amendment would amount to
a perversion of constitutional law.
It is furthermore worth considering that the only area of law
in which expropriation without compensation is universally
recognised and applied, is when the property of convicted
criminals is seized. A judicial process, proving complicity in an
existing crime beyond a reasonable doubt, is therefore
followed before the private property of the accused is taken.
Juridically, it would make a mockery of the South African
constitutional property law regime if all private property
owners were now to be treated as criminals, in the absence of
a conviction. There can be no doubt about the fact that
expropriation without compensation amounts to a type of
punishing measure, given that no value is returned for
property lost. It is on its face unfair and inequitable.
To conclude, compensation is nothing more than simple
justice for those cases where the State interferes in private
rights. To attempt to constitutionalise the notion of “nil
compensation” is problematic in practically every discipline,
from philosophy, to jurisprudence, and certainly in economics.

2.3

Clause 1(c): National legislation and
circumstances of nil compensation

The Constitution, and particularly the Bill of Rights, are
expected to guarantee legal certainty. Rights protect legallyrecognised interests and codifying these rights in the Bill of
Rights ensures that legal subjects know their rights won’t be
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interfered with unless the interference complies with the
strict limitations provision in section 36(1).
Up to now, South Africans were certain that if their property
is expropriated, compensation would need to be paid. This
allowed them the freedom to invest in and develop their
property. It allowed foreigners, too, to invest in the South
African economy without fear of being treated unfairly.
Should the Amendment Bill be adopted, however, this will
change, because no longer will compensation be strictly
necessary, but will be entirely up to the whims of Parliament.
By empowering Parliament to determine the circumstances
under which property may be expropriated without
compensation, the certainty that comes with the entrenched
section 25 right to property is eliminated and replaced with
uncertainty. With an amended constitution, any future
government may whimsically decide to change the
circumstances for nil compensation. It might have an ulterior
purpose when it does this, such as targeting political
opponents and their supporters, targeting the property of
particular foreign nations, and/or targeting religious and/or
ethnic minorities.
It is furthermore deeply concerning that President Cyril
Ramaphosa, and many others in high political office, believes
the ultimate determiner of the amount of compensation
should be the executive.116 This is an endorsement of what will
116

Ramaphosa C. “Cyril Ramaphosa’s remarks on the ANC NEC
Lekgotla”. (2020). Politicsweb.
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no doubt be a discretionary power in the national legislation
referred to in the Amendment Bill. It is, furthermore,
extremely short-sighted, as the executive branch of
government is highly fluid: The well-intentioned officials who
work there today might not be the same people who work
there in five years’ time. It is also not appreciated that the
power to expropriate is not limited to the President and
Cabinet, but is borne by officials throughout the executive
government, in all three spheres of government: National,
provincial, and local. The room for arbitrary or capricious
exercise of this power is immense.
Discretionary powers should be avoided where possible,
particularly when it concerns the executive, where unelected,
nameless and faceless officials go about day-to-day
governance. The expropriation of private property is too
serious a matter to leave up to these officials, and should the
Amendment Bill be adopted, it must be the courts that make
this determination.
The FMF objects to expropriation without compensation being
taken up into the Constitution per se, but should Parliament
feel obliged to adopt an amendment, we strongly recommend
that the circumstances under which compensation can be nil,
be spelled out in a closed list (that means it does not include
the words “including, but not limited to” or “such as”, or

https://www.politicsweb.co.za/documents/cyril-ramaphosasremarks-on-anc-nec-lekgotla.
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similar phraseology) in the Constitution itself. These, we
recommend, be limited to the following categories:
•
•

Property owned by any sphere of government;
Property that has been abandoned by the owner, and
every reasonable opportunity has been made to find such
owner;
• Property that was used in the commissioning of an
offence and has no co-owners other than those convicted
of the offence;
• Property of which the market value is less than the debt
owed by the owner to government, and there are no
reasonable prospects of the owner being able to repay
the debt in the near future; and
• Property that was dispossessed from its legitimate owner
by operation of racially-discriminatory legislation and the
present holder of the property knows this to have been
the case.
In each case, the determination that compensation not be
paid must be just and equitable, in the circumstances, having
regard to all the relevant facts. The expropriation must be
exclusively for land reform purposes, where the intention is
for ownership to pass to a private natural or juristic person,
excluding the State or any person associated with the State.
2.4

Remarks about the memorandum

The memorandum does not form part of the amendment to
the Constitution, but, like the preamble, it does provide a
context to government’s misdirected thinking on the topic.
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2.4.1

Constitutional Review Committee recommendations

It is now a trite matter of public record that the Constitutional
Review Committee (CRC)’s public participation process was
marred by procedural improprieties, as discussed above. It
was evident from the beginning that the CRC began the
process with a foregone conclusion, and all the actions it took
during the process was to further motivate and support the
conclusion it had prematurely reached. The CRC’s
recommendations, which are not supported by public opinion,
must be considered in that light. They cannot be accepted
uncritically as the ad hoc committee appears to do in the
memorandum.
2.4.2

Financial implications

One major area of concern is found under heading 4,
“Financial implications for the State”, where it is averred that
there will be no such implications for the State. This is a grave
misunderstanding of the consequences that expropriation
without compensation hold.
The State has already started to experience the financial
consequences of this policy, where tax collection is not
keeping up with increases in necessary government spending.
Many South Africans have left South Africa in anticipation of a
policy being adopted that will leave their property rights
unprotected, taking their wealth with them. Certainly, many
companies have disinvested to some extent, and absolutely,
many foreign companies have elected to not invest in South
Africa due to this policy. For example, the number of taxpayers
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between 2017-2018 dropped from 5.4 million to 4.9 million,
while the number of social grant recipients increased.
Economists have noted that South Africa is either
approaching, or already, over the Laffer curve.117
This ungrounded statement in the memorandum is the
gravest indication in the Amendment Bill that government
undertook no socio-economic impact assessment on
expropriation without compensation, despite it being a
requirement that such assessments be conducted on all
legislative proposals. The imperative of these assessments is
discussed below in the background and theory. It is therefore
illustrative of what can happen in the absence of properlyconsidered studies and research: Government believes that
there will be few or no detrimental consequences to its
intervention, when the reality is very much the opposite.
A proper socio-economic impact assessment on the
Amendment Bill will show that immense harm will be done to
the economy, particularly to the poor, should law of this
nature be adopted.
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See https://businesstech.co.za/news/finance/370470/south-africansare-leaving-the-country-in-big-numbers-heres-why-thats-not-good/
and https://www.africanliberty.org/2019/12/13/new-or-higher-taxeswouldnt-work-for-south-africa/.
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Background and theory

3.

Property rights and the lack thereof under
Apartheid

3.1

Elementary principles of property rights

Much emphasis in constitutional discourse is placed on
freedom of expression, so much so that it is often regarded as
the basic right which makes all other rights possible. Property
rights, on the other hand, are oftentimes seen as clinical or
merely ancillary. Indeed, while the property rights of
individuals are arguably the most disregarded right118 and the
right treated with the most scorn,119 it is the most
fundamental right of all, and is the right on which all other
rights depend.
Property rights enable us to pursue our other rights. Having
freedom of expression would be useless if we were not
allowed to own our own press media companies, our own
computers or cell phones, or our own podiums. The rights to
118
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For instance, when new taxes are levied in order to fulfil certain
welfare obligations, ministers of finance make scant reference to the
fact that increasing taxes takes more property away from ordinary
citizens. Similarly, when civil society organisations campaign for
government programmes, they often omit to acknowledge that such
programmes inevitably involve limiting the property rights of citizens.
On the other hand, the same is not true for measures that violate, for
example, the right to dignity or freedom of expression.
See
http://www.sabc.co.za/news/a/ca61e500402f4d068001ebf8e0b8bbd7
/EFF-calls-for-amendment-to-Property-Clause-20172402 and
https://www.pressreader.com/south-africa/businessday/20170306/281788513850731 as examples.
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housing and dignity are undermined if we are perpetual
tenants on the property of the State and thus unable to make
our own improvements, investments, and changes without
seeking permission from the bureaucracy first. The right to
privacy presupposes property rights. Indeed, the list goes on.
The 2019 International Property Rights Index avers that:
“Property rights are a decisive institution of the rule of law
that maintains an unavoidable link with freedom. They are
a complex legal institution that allows owners to use parts
of nature and limit their use by others. They are a condition
for the exercise of other rights and freedoms. Property
rights are a fundamental counterbalance to the exercise of
power because they limit the power of the State and are
fundamental for productive transformation in the
knowledge society. In short, property rights are an
essential element for a free society based on the
foundation of citizenship to control their own lives and
build their own destiny.”120

120

Levy-Carciente S and Montanari L. International Property Rights Index
2019: Full Report. (2019). Property Rights Alliance. https://atripri2017.s3.amazonaws.com/uploads/IPRI_2019_FullReport.pdf. 3.
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In 2019, South Africa had the third highest relative decrease (
-4.37%) in the protection of property rights, no doubt inter alia
due to the threat of expropriation without compensation. 121
Property rights are often misconstrued as protecting ‘white
privilege’. They should rather be appreciated as one of the
rights over which the struggle against Apartheid was fought,
as something black people lived and died for, as a fundamental
right for black South Africans that should never again be
compromised. The FMF is proud that this has been our
position for 45 years. We are surprised how the legal means
by which black land rights were violated can be so easily
forgotten and Apartheid-style legislation be reconsidered.
The property rights of the individual are not merely a
superficial medium by which an individual is able to exercise
control over objects. Instead, property rights are foundational
to various other rights, such as human dignity,122 life,123
trade,124 and housing.125
The essence of ‘property’ lies in ownership – the foundational
right in property. Ownership is what makes an ‘object’ or a

121
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Levy-Carciente and Montanari (footnote 120 above) 24.
Section 10 of the Constitution. A dignified existence implies enjoying
the fruits of one’s labour and being able to leave a proprietary legacy
for one’s descendants, without the State micromanaging one’s affairs
as if one were a perpetual child.
Section 11 of the Constitution. Life is a logical impossibility without
accepting the premise of private property. See Hoppe H-H. The
Economics and Ethics of Private Property. (2006, 2nd edition). Auburn:
Ludwig von Mises Institute. 339-346.
https://mises.org/system/tdf/Economics%20and%20Ethics%20of%20P
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‘thing’ into property. When something is unowned or cannot
be owned – like the Sun and Moon – we would have no reason
to conceive of it as anything other than a thing or object.
Therefore, in a world where only one person lives, without the
possibility of there being others, the concept of ‘property’ will
not exist, because there is nobody to challenge this person’s
exercising of the entitlements of ownership.
While different societies throughout history have had
different conceptions and locations of ownership, most, if not
all, of them did have a conception of ownership per se: What’s
mine/ours is mine/ours, and what is yours/theirs is
yours/theirs. This division of property, and particularly land,
had the important consequence of avoiding conflict. By
demarcating the extent of the owner’s jurisdiction, all the
parties involved knew where the line was before crossing into
tension at best and violent confrontation at worst. Ownership
cut away much of the uncertainty that characterises situations
where nobody or everybody is thought to own everything.
Various entitlements flow from ownership, some of which will
be listed below. However, the essence of all of them is that the
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rivate%20Property%20Studies%20in%20Political%20Economy%20and
%20Philosophy_3.pdf?file=1&type=document/.
Section 22 of the Constitution. Freedom of trade necessitates the
ability to trade in one’s own property.
Section 26 of the Constitution. Section 26(3) mentions South Africa’s
“homes”. Ownership of the property of the home establishes a
connection necessary for dignified living between the resident and the
physical home. Being ‘housed’ on public property cannot create the
‘homey’ condition, and places the resident’s security of tenure in
permanent question.

184

owner has the right to decide what to do or not to do with
their property. This is why deprivation of ownership is treated
as a serious matter; indeed, the deprivation of black South
Africans of their property by the Apartheid government was
widely condemned, and, to this day, is a painful reminder of
an oppressive past. Some entitlements of ownership are:126
•

The entitlement of control;

•

The entitlement of use;

•

The entitlement of enjoyment of the fruits of the
property;

•

The entitlement of encumbrance;127

•

The entitlement of alienation;128

•

The entitlement of vindication;129 and

•

The entitlement of defence.130

These entitlements are the vehicles by which property rights
can emancipate the poor and give them dignity in their
ownership. The entitlement to vindicate – that is, reclaim

126
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128
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Van Schalkwyk LN and Van der Spuy P. General Principles of the Law of
Things. (2012, 8th edition). 96.
I.e., to encumber the property with limited real or personality rights,
such as a bond.
I.e., to sell, destroy, donate, or otherwise dispose of the property.
I.e. to have the property returned to the true owner if someone else
unlawfully controls it.
I.e. to defend the property against unlawful infringement.
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possession and control of one’s own property after being
deprived of such – is a key consideration for this submission.
3.2

Conflict avoidance

The most crucial function of the property right is to avoid
conflict. Once property rights over a thing are established,
there can be no question about that individual or community’s
rightful use, enjoyment, and alienation of the thing. In times
past, this guarded against self-help whereby individuals would
simply take what they wanted from each other, even if hurting
one another was necessary. Property rights were an inevitable
consequence of human nature.
The French assemblyman and political and economic
philosopher, Frederic Bastiat, considered the nature of law
and property in his 1850 text, The Law. According to Bastiat,
the law came about as a consequence of human nature.
Writes Bastiat:
“Existence, faculties, assimilation — in other words,
personality, liberty, property — this is man.
It is of these three things that it may be said, apart from all
demagogic subtlety, that they are anterior and superior to
all human legislation.
It is not because men have made laws, that personality,
liberty, and property exist. On the contrary, it is because
personality, liberty, and property exist beforehand, that
men make laws. What, then, is law? As I have said
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elsewhere, it is the collective organization of the individual
right to lawful defense.”131
In other words, positive law – what Bastiat calls “human
legislation” – is a result of the pre-existing attributes of
humanity, as a mechanism to protect those attributes and
their exercise. Bastiat further discusses the origin of property
rights:
“Man can only derive life and enjoyment from a perpetual
search and appropriation; that is, from a perpetual
application of his faculties to objects, or from labor. This is
the origin of property.
But also he may live and enjoy, by seizing and appropriating
the productions of the faculties of his fellow men. This is
the origin of plunder.”132
The people enter into an ‘agreement’ with the State to avoid
this ‘plunder’. In exchange for protection of their persons and
property, the people agree to adhere to the law which does
the protecting, and, therefore, not resort to self-help. This
agreement is known as the ‘social contract’, and the social
contract is the framework within which governance must take
place. Bastiat sets out this framework thus:
“When law and force keep a man within the bounds of
justice, they impose nothing upon him but a mere
131
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Bastiat F. The Law. (2007 edition). Auburn: Ludwig von Mises Institute.
https://mises.org/system/tdf/thelaw.pdf?file=1&type=document/. 2.
Bastiat (footnote 131 above) 5.
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negation. They only oblige him to abstain from doing harm.
They violate neither his personality, his liberty, nor his
property. They only guard the personality, the liberty, the
property of others. They hold themselves on the defensive;
they defend the equal right of all.”133
This social contract, however, has not been adhered to. Bastiat
writes:
“[The law] has acted in direct opposition to its proper end;
it has destroyed its own object; it has been employed in
annihilating that justice which it ought to have established,
in effacing amongst Rights, that limit which it was its true
mission to respect; it has placed the collective force in the
service of those who wish to traffic, without risk and
without scruple, in the persons, the liberty, and the
property of others; it has converted plunder into a right,
that it may protect it, and lawful defense into a crime, that
it may punish it.”134
What Bastiat is referring to here is the law being used as a tool
for ‘redistribution’ of property, which evidently violates
private property.
‘Redistribution’, in this context, is a rejection of the social
contract. ‘Restitution’, however, is not. This submission should
therefore not be construed as an argument against restitution.
Where a true owner has had their property deprived from
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Bastiat (footnote 131 above) 19.
Bastiat (footnote 131 above) 4.
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them by someone else, be it a criminal or government, they
do not lose ownership.135 Government must restore the
property to its rightful owner. This principle applies to the
descendants of true owners as well, which is a relevant
consideration in post-colonial and post-Apartheid South
Africa.
3.3

The imperative of restitution

The land debate in South Africa is intensely confused when it
comes to restitution and redistribution. There is a mammoth
conceptual difference between these two notions, as this
submission has already alluded to.
Restitution means that if one’s or one’s ancestors owned land
that was taken without informed consent, they are entitled to
receive that property back (or compensation, if they so
choose). And the individual who currently and unlawfully
possesses that property, if they are innocent in that they didn't
know the land was forcefully taken, must be fairly
compensated. This is justice, and is an inherent part of private
property rights. The Constitution makes ample, explicit
provision for this.
Redistribution is something else. Property is selected, often at
random and arbitrarily, to be taken without the consent of the
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This is true even for expropriation. The Apartheid government used its
lawful expropriation powers liberally during the previous era, and this
is considered illegitimate, rightly, under our current constitutional
dispensation. Expropriation must be just – not merely legal – to qualify
as a valid transfer of property.
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owner whose family may have owned that property
legitimately for centuries, and the property is likely, from then
on, to be owned by the government – or (less likely)
distributed to another citizen. It is the epitome of arbitrary
governance and was a hallmark of Apartheid.
Redistribution is an injustice, is ideological, and amounts to
naked robbery. It is what the Apartheid government did after
the passage of the Natives Land Act – redistributed blackowned land to itself and to white South Africans, arbitrarily.
The Constitution does not provide for redistribution, so to
justify it, proponents of redistribution often have to come up
with innovative interpretations of the words used in the
constitutional text.
Bastiat wrote that it “is very evident, then, that the proper
purpose of law is to use the power of its collective force to
stop this fatal tendency to plunder instead of to work. All the
measures of the law should protect property and punish
plunder.” South Africa’s constitution is consistent with this
proper aim of the law.
To justify the State’s engagement in wealth redistribution, the
equality (section 9) and property rights provisions of the
Constitution are referred to the most frequently. This is
erroneous, and a perverted interpretation of the centuries’
worth of jurisprudence and development that went into the
concept of constitutionalism. Indeed, section 1(c) of the
Constitution and the wording of section 25 makes it clear that
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redistribution is not part of the constitutional project nor is it
a legitimate way to pursue transformation.
The equality provision provides, firstly, that all are equal
before the law, and secondly, that legislative measures may
be taken to promote the achievement of the “equal
enjoyment of all rights and freedoms” in the Bill of Rights. The
property rights provision not only protects private ownership
of property, but also provides that the results of Apartheid
must be redressed, that security of tenure must be
implemented, and that restitution of property must take
place.
None of these provisions call for, or imply, blanket
redistribution of wealth and property legitimately acquired by
owners. On the contrary; these provisions protect individuals
and communities from oppressive meddling by the State, and
enable the State to correct its own past misdeeds while
respecting existing rights.

4.

Constitutionalism and the Rule of Law

4.1

Constitutionalism

A constitution, properly understood, is a special type of law
that, unlike other laws, addresses itself to the government of
a society, and lays out what that government may, and
crucially, what it may not do. The core idea of
constitutionalism is that everything which government is not
explicitly allowed to do, is forbidden. Constitutions are one of
those things a society cannot afford to get wrong, because
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they are not transient. All future governments – not always of
the same political party – will interpret them differently and
according to their own ideological frameworks.
The Constitution of South Africa is not meant to be completely
inflexible or completely flexible. Section 74 provides that
section 1 of the Constitution may be amended with a 75%
majority vote of the National Assembly and the support of six
provinces in the National Council of Provinces, and the
remainder of the Constitution may be amended with a twothirds majority of the National Assembly and the support of six
provinces in the National Council. The remainder of the
section sets out various other procedures and considerations.
But if the Constitution is to be amended, the process must not
simply amount to Parliament going through the constitutional
procedure and adopting the amendment. There must be a
drawn-out, years-long public consultation process to
determine whether a national consensus exists. The
Constitution says how an amendment must be processed, but
a government cannot act without a mandate. And a mandate
to amend the country’s highest law must be firm and far
broader than a single political party’s core constituency. The
amount of time allocated to considering an amendment
adopting expropriation without compensation is not sufficient
by any stretch of the imagination. Amending the Constitution
based on slightly more than a year’s discourse and
consultation would be a grave injustice.
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One must also bear in mind the nature of the Bill of Rights.
Chapter 2 of the Constitution does not ‘create’ rights, but
merely protects pre-existing rights. Indeed, section 7(1) states
that the Bill of Rights “enshrines” the rights, not creates them.
Sir Thomas More once aptly noted:
“Some men think the Earth is round, others think it flat. But
if it is flat, will the King’s command, or an Act of Parliament,
make it round? And if it is round, will the King’s command,
or an Act of Parliament, flatten it?”
Enshrining something, in the constitutional sense, means to
place that thing somewhere where it is protected, in this case,
in a constitution.136 But legislation cannot change reality, in
this case being the reality of rights: South Africans have rights
outside of the Constitution, and if a provision in the Bill of
Rights is repealed, that does not mean South Africans ‘lose’
that right. If this were the case, there would be little use in
referring to rights as ‘human’ rights, as section 1 and the
Preamble of the Constitution do. We are rights-bearing
entities because we are humans with dignity and individuality,
not because government has ‘given’ us those rights.
If the Bill of Rights is thus amended, the basic essence of the
right in question must remain. If protection for human rights
is removed from the Constitution, South Africa’s
constitutional project will be severely undermined in that the
highest law will continue to recognise the rights in question,
but will not protect them. This is not a situation South Africans
136
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would want to find themselves in. By implying that
government can ‘extinguish’ a right (such as that to
compensation) by simply removing it from the Constitution,
the impression is created that rights are an idea owned by the
State, and not the people. This would be faulty both according
to human rights theory, but also according to the logic of the
Constitution itself.
Any constitution is meant for the ages. As respected
constitutional scholars Herman Schwartz and Richard A
Epstein have noted, “Constitutions are written to supply a long
term institutional framework, which by design imposes some
limitations on the power of any given [parliamentary] majority
to implement its will”.137 The constitution of the United States
— a standard-setter for constitutionalism — has endured for
230 years and been amended only 27 times. South Africa’s
Constitution has been amended 17 times in 23 years, with
most amendments being technical or procedural. Amending
the Bill of Rights to enable expropriation without
compensation would be the first substantive amendment, and
if it includes a provision giving discretion to Parliament to
determine circumstances in which expropriation may take
place, it would not satisfy the requirement that constitutions
set limits on parliamentary-majoritarian action.
Constitutionalism and the Rule of Law require long-term
thinking, which recognises that the government of today is not
137
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the government of tomorrow, and that the outrage currently
dominating public opinion will not always be around.
If our Constitution should lose its basic character as a shield
for the South African people against undue government
overreach within the period of only one political party’s rule,
there can be no doubt that tyranny is the rule and freedom
has again slipped through our grasp.
4.2

The Rule of Law

Section 1(c) of the Constitution provides that South Africa is
founded upon the supremacy of the Constitution and the Rule
of Law. Section 2 provides that any law or conduct that does
not accord with this reality is invalid. This co-equal supremacy
between the text of the Constitution and the doctrine of the
Rule of Law remains underemphasised in South African
jurisprudence, but it is important to note for the purposes of
this submission.
One of the Constitutional Court’s most comprehensive
descriptions of what the Rule of Law means was in the case of
Van der Walt v Metcash Trading Ltd. In that case, Madala J said
the following:
“[65] The doctrine of the rule of law is a fundamental
postulate of our constitutional structure. This is not only
explicitly stated in section 1 of the Constitution but it
permeates the entire Constitution. The rule of law has as
some of its basic tenets:
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1. the absence of arbitrary power – which encompasses
the view that no person in authority enjoys wide
unlimited discretionary or arbitrary powers;
2. equality before the law – which means that every
person, whatever his/her station in life is subject to the
ordinary law and jurisdiction of the ordinary courts.
3. the legal protection of certain basic human rights.
[66] The concept of the rule of law has no fixed connotation
but its broad sweep and emphasis is on the absence of
arbitrary power. In the Indian context Justice Bhagwati
stated that:
‘the rule of law
unreasonableness.’

excludes

arbitrariness

and

I would also add that it excludes unpredictability. In the
present case that unpredictability shows clearly in the fact
that different outcomes resulted from an equal application
of the law.”138
The Rule of Law thus:
•

Permeates the entire Constitution;

•

Prohibits unlimited arbitrary or discretionary powers;

•

Requires equality before the law;
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•

Excludes arbitrariness and unreasonableness; and

•

Excludes unpredictability.

The Good Law Project’s Principles of Good Law report largely
echoed this, saying:
“The rule of law requires that laws should be certain,
ascertainable in advance, predictable, unambiguous, not
retrospective, not subject to constant change, and applied
equally without unjustified differentiation.”139
The report also identifies four threats to the Rule of Law,140
the most relevant of which, for purposes of this submission, is
the following:
“[The Rule of Law is threatened] when laws are such that it
is impossible to comply with them, and so are applied by
arbitrary discretion […]”
Friedrich August von Hayek wrote:
“The ultimate legislator can never limit his own powers by
law, because he can always abrogate any law he has made.
The rule of law is therefore not a rule of the law, but a rule
concerning what the law ought to be, a meta-legal doctrine
or a political ideal.” 141
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Good Law Project. Principles of Good Law. (2015). Johannesburg: Law
Review Project. 14.
Good Law Project (footnote 139 above) 29.
Von Hayek FA. The Constitution of Liberty. (1960). 206.
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What is profound in Von Hayek’s quote is that he points out
that the Rule of Law is not the same as a rule of the law.
Indeed, any new Act of Parliament or municipal by-law creates
and repeals multiple ‘rules of law’ on a regular basis –
expropriation without compensation would be an example of
‘a’ rule of ‘the’ law. The Rule of Law is a doctrine, which, as the
Constitutional Court implied in Van der Walt, permeates all
law, including the Constitution itself.
Albert Venn Dicey, known for his Introduction to the Study of
the Law of the Constitution, and considered a father of the
concept of the Rule of Law, wrote that the Rule of Law is “the
absolute supremacy or predominance of regular law as
opposed to the influence of arbitrary power, and excludes the
existence of arbitrariness, of prerogative, or even wide
discretionary authority on the part of the government”.142
Dicey writes “the rule of law is contrasted with every system
of government based on the exercise by persons in authority
of wide, arbitrary, or discretionary powers of constraint”.143
He continues, saying the Rule of Law means “the absolute
supremacy or predominance of regular law as opposed to the
influence of arbitrary power, and excludes the existence of
arbitrariness, of prerogative, or even of wide discretionary
authority on the part of the government”.144
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The opposition to arbitrary power should not be construed as
opposition to discretion in and of itself. Officials use discretion
to determine which rules to apply to which situation, and thus
some discretionary power is a natural consequence of any
system of legal rules. However, the discretion must be
exercised per criteria which accord with the principles of the
Rule of Law, and the decision itself must also accord with
those principles.
A common example of arbitrary discretion is when a statute
or regulation empowers an official to make a decision “in the
public interest”. What is and what is not “in the public
interest” is a topic of much debate, and empowering officials
to apply the force of law in such a manner bestows upon them
near-absolute room for arbitrariness. The “public interest”,
however, can be one criterion among other, more specific and
unambiguous criteria.
The fact that some discretion should be allowed is a truism;
however, the principle that officials may not make decisions
of a substantive nature still applies. Any decision by an official
must be of an enforcement nature, i.e., they must do what the
legislation substantively requires. For instance, an official
cannot impose a sectoral minimum wage. The determination
of a minimum wage is properly a legislative responsibility
because it is of a substantive nature rather than mere
enforcement.145
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Section 51 of the Basic Conditions of Employment Act (75 of 1997) is
therefore evidently unconstitutional.
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4.3

Socio-economic impact assessments

The opposite of arbitrariness – the principal phenomenon the
Rule of Law stands against – is reasonableness.
Reasonableness consists of two elements, namely, rationality
and proportionality. Proportionality means that there must
not be an imbalance between the adverse consequences of a
policy and the beneficial consequences.146 Rationality means
that evidence must support the policy. Stated differently,
there must be a rational connection between the purpose of
the policy and the solutions proposed.147 It has also been said
that a third element, effectiveness, is a part of reasonableness.
It stands to reason that the requirement of rationality, read
together with section 195(1)(g) of the Constitution, which
provides that transparency “must be fostered by providing the
public with timely, accessible and accurate information”,
requires that policy or legislative interventions must be
supported by demonstrable evidence. To determine whether
a policy will have the consequence intended by the enacting
authority, a study must be done as a matter of course, and
must be publicly available to satisfy the principle of
transparency. If a study is not conducted, it means the
intervention is not supported by evidence, and is therefore
irrational and unconstitutional, and if a study is not released
to the public, government is failing to comply with section
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195(1)(g), and thus, the process is unconstitutional. Section
195(1)(g) applies to all organs of State, including Parliament.
In Principles of Good Law, the Good Law Project writes:
“Although widely divergent, all the international
assessment models amount ultimately to institutionalised
procedures for determining the need for a law and its
expected benefits. They are also concerned with the cost
to government of implementation, as well as the capacity
of government to police and enforce the law and the cost
to the public of compliance. Other aspects considered are
the economic and other likely impacts, the prospect of
unexpected or unintended consequences; and the
behaviour modifications likely to be promoted by the law
and distortions that might flow from them.”148
It goes on to describe what a SEIA would encompass:
“2. Socio Economic Impact Assessment (SEIA). Multifaceted analysis and quantification of:
2.1 The purposes of laws – precisely what ‘mischief’
they are addressing;
2.2 Desired consequences;
2.3 Estimated secondary and unintended effects,
including impacts on the economy or society in general;

148

Good Law Project (footnote 139 above) 34.

201

2.4 Feasibility and efficacy – prospects in practice of the
law being observed, and if not, enforced by officialdom,
police and the courts;
2.5 Costs and benefits – accurate and comprehensive
estimates of costs of administration and
implementation, enforcement and policing, compliance
and avoidance/evasion/resistance;
2.6 Inter-departmental considerations – the extent to
which other departments are implicated;
2.7 Administration and budget – advance provision for
all budgetary, staffing, training and related needs;
diversion or dilution of resources and capacity.”149
The Department of Planning, Monitoring and Evaluations’
(DPME) SEIA System (SEIAS) guidelines describe the purpose
of SEIA as follows:
“3

The role of SEIAS

SEIAS aims:
•

149

To minimise unintended consequences from policy
initiatives, regulations and legislation, including
unnecessary costs from implementation and
compliance as well as from unanticipated outcomes.

Good Law Project (footnote 139 above) 35.
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•

To anticipate implementation risks and encourage
measures to mitigate them.”150

The DPME regards SEIA as more than a mere cost-benefit
analysis. SEIA, instead, must contribute to improving policy,
rather than measuring their net value. It must, furthermore,
“help decision makers to understand and balance” the impact
of policy on different groups within society.151
That regulations or legislation can lead to unintended
consequences is acknowledged by government. It may happen
as a result of inefficiency, excessive compliance costs,
overestimation of the benefits associated with the regulation,
or an underestimation of the risks involved with following
through with the regulation.152
The SEIA System applies to legislation and regulations, as well
as policy proposals, like BBBEE codes.153
A proposal of such magnitude as expropriation without
compensation should, before further discussion is had on
whether it must be pursued, be accompanied with an
independent report on the socio-economic consequences that
such an amendment will have for society. The DPME’s SEIA
System would obviously not apply to Parliament, but the
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constitutional requirements outlined above that apply to all
organs of State must clearly be complied with.

4.4

The existing constitutional right to property

Section 25 of the Constitution currently provides as follows:
“Property
25. (1) No one may be deprived of property except in terms
of law of general application, and no law may permit
arbitrary deprivation of property.
(2) Property may be expropriated only in terms of law
of general application—
(a) for a public purpose or in the public interest; and
(b) subject to compensation, the amount of which
and the time and manner of payment of which have
either been agreed to by those affected or decided
or approved by a court.
(3) The amount of the compensation and the time and
manner of payment must be just and equitable,
reflecting an equitable balance between the public
interest and the interests of those affected, having
regard to all relevant circumstances, including—
(a) the current use of the property;
(b) the history of the acquisition and use of the
property;
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(c) the market value of the property;
(d) the extent of direct state investment and subsidy
in the acquisition and beneficial capital
improvement of the property; and
(e) the purpose of the expropriation.
(4) For the purposes of this section—
(a) the public interest includes the nation’s
commitment to land reform, and to reforms to bring
about equitable access to all South Africa’s natural
resources; and
(b) property is not limited to land.
(5) The state must take reasonable legislative and other
measures, within its available resources, to foster
conditions which enable citizens to gain access to land
on an equitable basis.
(6) A person or community whose tenure of land is
legally insecure as a result of past racially discriminatory
laws or practices is entitled, to the extent provided by
an Act of Parliament, either to tenure which is legally
secure or to comparable redress.
(7) A person or community dispossessed of property
after 19 June 1913 as a result of past racially
discriminatory laws or practices is entitled, to the extent
provided by an Act of Parliament, either to restitution
of that property or to equitable redress.
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(8) No provision of this section may impede the state
from taking legislative and other measures to achieve
land, water and related reform, in order to redress the
results of past racial discrimination, provided that any
departure from the provisions of this section is in
accordance with the provisions of section 36(1).
(9) Parliament must enact the legislation referred to in
subsection (6).”
In the case of S v Makwanyane, Chaskalson J held for a
majority of the Constitutional Court, that a provision of the
Constitution “must not be construed in isolation, but in its
context, which includes the history and background to the
adoption of the Constitution, other provisions of the
Constitution itself and, in particular” other provisions in the
chapter of which it is a part.154 This supports the construction
that the Constitution must be read holistically, bearing in mind
the values and purpose of the entire text as well as the
particular provisions.
Section 25 – the property rights provision – must therefore be
construed holistically. Section 25(1), which provides that no
person’s property will be unreasonably deprived without
compensation, cannot therefore be disregarded or treated as
an afterthought
Section 25(1) provides:
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“No one may be deprived of property except in terms of
law of general application, and no law may permit arbitrary
deprivation of property.”
This is a ‘negative’ right in that it protects the people from
government interference in their proprietary affairs. Sections
25(2) to 25(9) are mostly ‘positive’ in nature, meaning that
they oblige the government to do something, rather than
refrain from doing something. By these latter sections’ nature,
however, they depend upon section 25(1). Without the first
subsection, none of the others would make sense or be
enforceable. Thus, 25(1) cannot be extinguished by the
application of 25(2) to 25(9).
But it is clear that the majority of section 25 is dedicated to
land reform. Only section 25(1) is about protection. The
remainder of the section is about giving those who previously
lacked it, property rights, and recognising the property rights
of those who have been denied such recognition because of
Apartheid.
The ‘general limitations’ provision found in section 36
empowers the State to limit any right in the Bill of Rights,
including section 25, if the limitation adheres to the criteria set
out in that section. Even though government proposes to
amend section 25, section 36 is useful nonetheless as a
background to trying to limit the property rights of South
Africans. Section 36 provides as follows:
“36. (1) The rights in the Bill of Rights may be limited only
in terms of law of general application to the extent that the
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limitation is reasonable and justifiable in an open and
democratic society based on human dignity, equality and
freedom, taking into account all relevant factors, including
—
(a) the nature of the right;
(b) the importance of the purpose of the limitation;
(c) the nature and extent of the limitation;
(d) the relation between the limitation and its purpose;
and
(e) less restrictive means to achieve the purpose.
(2) Except as provided in subsection (1) or in any other
provision of the Constitution, no law may limit any right
entrenched in the Bill of Rights.”
While the courts may take into account factors other than
those listed in section 36(1)(a) to 36(1)(e), it has been
customary for the courts to limit themselves to these five
factors which appear in the text.
Laws which limit rights must be “reasonable and justifiable in
an open and democratic society”.
The FMF was instrumental in having this portion of section 36
added to the Constitution, and thus we write with confidence
when we say that the ‘open society’ is a concept developed by
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Karl Popper in his work The Open Society and Its Enemies.155
The ‘open society’, according to Dr Alan Haworth, “is a society
characterised by institutions which make it possible to
exercise the same virtues in the pragmatic pursuit of solutions
to social and political problems”. These ‘virtues’ which must
be possible to exercise are “creativity and imagination in the
formulation of theories and hypotheses, as well as in devising
experiments with which to test them; critical rationality in the
assessment of theories and other claims; the toleration
required to recognise that other peoples’ theories could be
rivals to your own”.156 The FMF’s Michael O’Dowd wrote that
the essence of the open society concept “is that each
individual should to the greatest extent possible be free to
make his or her own decision on the basis of his or her own
judgement”.157
Therefore, for a limitation to be justifiable in an open society,
the limitation must still allow individuals to exercise these
aforementioned virtues in their daily lives. In other words,
they must have the freedom to express themselves and
manifest their own ‘experiments’ to arrive at certain
conclusions.
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The Constitution’s provision could have stopped at “open and
democratic society”, but it goes further, and says “an open
and democratic society based on human dignity, equality and
freedom”. These values of dignity, equality, and freedom also
appear in section 1 of the Constitution, meaning these are
founding values for South Africa, and not simply filler text.
These values also complement one another, in that no
individual’s dignity is truly being respected if he has no
substantive freedom. A dignified existence implies enjoying
the fruits of one’s labour and being able to leave a proprietary
legacy for one’s descendants, without the State
micromanaging one’s affairs as if one were a perpetual child.
Furthermore, the factors listed in section 36(1)(a) to 36(1)(e)
further narrow the scope of the limitation of rights and allow
the courts to take other, unlisted factors into account, to
decide whether or not the limitation is justifiable in an open
and democratic society which is committed to the values of
human dignity, equality, and freedom.
We will briefly discuss this right in relation to each of the
factors listed in section 36(1)(a) to 36(1)(e):
(a) The nature of right
The various elements of property rights constitute its nature.
These elements were briefly considered above. Ownership
and conflict avoidance form the basis of property rights, but
these have various implications. One of these implications is
that property rights are exclusionary, i.e., in its effort to avoid
conflict between individuals and groups, it must, of necessity,
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exclude non-owners from the use, enjoyment, and alienation
of the property without the wilful consent of the owner.
In South Africa, the historical status of property rights is also
important to its nature. Prior to 1993, black South Africans
were denied recognition and protection of their property
rights. This injustice was remedied by section 25. Section 25 is
thus not simply protective of property rights, but is itself also
a redress measure. Its mere existence means that the vast
majority of South Africans who were previously without
property rights, now have them.
(b) The importance of the purpose of the limitation
This question relates directly to the notion of a legitimate
government purpose. This means “that there must be a
rational relationship between the scheme [government]
adopts and the achievement of a legitimate governmental
purpose” and that schemes cannot be “capriciously or
arbitrarily” implemented.158 Legitimate government purposes
are determined by the mandate of government as specified
within the various provisions of the Constitution, especially
those of the Bill of Rights.
The limitation of a right in the Bill of Rights must thus be
justified by some other thing that government is obliged to do
in the Constitution. And courts will then consider the
importance of that particular government purpose as
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compared to the importance of the right to be limited. Where
there is no discernible constitutional basis for the government
purpose being exercised, or that the government conduct in
question is too far removed from the legitimate government
purpose found in the Constitution, this leg of the test would
be failed, and the limitation of the right would not be justified.
Expropriation is already permitted in terms of section 25. It
remains unclear why government wishes to expropriate
without compensation, and in particular, what types of
property government have in mind. The notion of
expropriation without compensation is thus undermined by
the fact that its importance cannot be determined due to lack
of clear communication from government.
(c) The nature and extent of the limitation
The extent of the limitation has an undeniable effect on its
justifiability. Limitations that, in reality, purport to extinguish,
rather than limit, the right, are never justified. This speaks
back to the point made above that the Bill of Rights simply
recognises existing rights, and that a right cannot, in fact, be
“repealed”. The more severe the nature and extent of the
limitation, the greater the chances of it being unjustifiable.
The Amendment Bill extinguishes the right to compensation
by giving the power to determine whether it should be paid
entirely over to discretionary forces.
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(d) The relation between the limitation and its purpose159
This is simply the requirement of rationality restated in
constitutional terms.
Rationality is one of the two legs of reasonableness.
Reasonableness, in this context, means that a reasonable
person will come to the conclusion that the limitation will
achieve its purpose. As we already know, a limitation must be
“reasonable and justifiable” to persist, in terms of the
Constitution.
For the limitation to be justifiable, thus, it must be rational,
meaning the limitation must be objectively capable of
achieving the purpose. In other words, evidence must support
the notion that the limitation will effectively combat the
problem identified. The limitation cannot be a ‘shot in the
dark’ or capricious.
(e) Less restrictive means to achieve the purpose
This is the second leg of reasonableness and is a constitutional
restatement of the requirement of proportionality. In S v
Manamela160
the
Constitutional
Court
described
proportionality as the notion that one ought not to use a
sledgehammer to crack a nut.
If less restrictive means are available to the government to
achieve the purpose, then it must exhaust those means before
159
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resorting to harsh action. In other words, the government
intervention (i.e., the limitation of the right) must only solve
the problem government has identified – it must do no more.
There are certainly less restrictive means to achieve
substantive land reform in South Africa than adopting
expropriation without compensation, which are discussed
below.

5.

Fast-tracking substantive land reform

5.1

Urban tenure reform

In 1991, the Apartheid government admitted its gravest
violation of human rights: Denying black South Africans
ownership of land. How did it do this? It passed the Upgrading
of Land Tenure Rights Act (ULTRA).161 ULTRA’s objective was
to upgrade lesser forms of tenure in townships to full
ownership and to incorporate the registration of these
upgraded rights in the formal deeds registry system.
It established a mechanism whereby the new owners of an
estimated five million properties could submit documents
proving their ownership and have that fact documented in the
deeds registry. At the same time, government repealed the
Natives Land Act. In one fell swoop, it abolished the Act that
had prohibited black South Africans for 78 years from owning
property in over 80% of South Africa and performed a mass
transfer of ownership of all properties in formalised and
surveyed townships.
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ULTRA also provided, at the same time, that upon completion
of further surveys and establishment of formal townships, the
same rules would apply. Yet, despite ULTRA and the repeal of
the Natives Land Act, many black South Africans remain
tenants on their own property. The reason for this is simple:
The owners of these urban township plots were not told about
their upgraded tenure.
ULTRA was passed and filed away, like a mere formality. Some
municipalities took notice, but the mass of townships remain
unupgraded. Deeds offices were either uninformed or
neglected to document the massive shift in ownership from
the State to the people. Those who live on the properties
concerned are, by law, true and full owners,162 but this fact has
not been recorded in any registry nor do they possess title
deeds. This makes their ownership almost useless and places
them under virtual house arrest.
They cannot sell or let their properties without producing
proof of ownership and so are compelled to stay where they
are. The choices of parents wanting to move closer to their
children and families wishing to take up job opportunities
elsewhere are severely limited by not being in possession of
that important document – a title deed to their property. They
also cannot borrow against their property. Most worrying is
that a future government may repeal ULTRA after which it
becomes an open question as to whether township
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inhabitants retain the ownership previously granted to them
but not recorded on a plot-by-plot basis.
These problems would be avoided if their ownership was
recorded and their title deeds transferred to them on an
expedited basis. The FMF’s Khaya Lam (My Home) Land
Reform Project, with the support of generous donors and
cooperation from some municipalities, is chipping away at this
task. It sees not only to having ownership rights recorded but
also the registration of transfers and the presentation to
owners of the title deeds to their properties.
Titles presented and transfers in progress currently total
5,100. The estimated total number of properties is five million.
The essence of the property rights story as far as black South
Africans are concerned can thus be reduced to:
1. They were denied the right to own property in land for 78
years (between 1913 and 1991).
2. An estimated 5 million households were given ownership
of the houses they occupied, but they were not informed
of their rights.
3. Those who have title deeds to properties have had full
secure property rights protection for 27 years (between
1991 and the 2018 announcement of expropriation
without compensation).
4. The removal of secure property rights by the proposed
constitutional change will once again return black South
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Africans to the insecurity they had during the Apartheid
years.
Since 1994, various schemes have been devised by the
democratic government to ‘solve’ poverty, but none of them
have really broached the source of the issue, insecure and
uncertain property rights. One scheme was the
Reconstruction and Development Programme’s (RDP) housing
project.
RDP properties are allocated to previously disadvantaged
individuals – clearly, a better alternative to unhygienic shacks.
However, beneficiaries do not immediately become the full
owners of such properties. Included in RDP agreements, there
are ‘pre-emptive clauses’, which often prohibit beneficiaries
from selling or letting the property for several years, or
provide that there may be only one residence on the property.
These clauses were introduced in the Housing Amendment
Act.163
Many claim that these conditions are in place for good reason;
for example, to ensure that the beneficiaries do not
immediately sell the house for the money. But a rationale such
as this is indicative of the patronising mindset that was at the
heart of Apartheid statism. Other home owners are able to
sell, let, or sub-let their property – why not the poor?
What matters here, is that we cannot call the RDP entitlement
of the beneficiary ‘ownership’, because a central feature of
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ownership is the ability to sell or let your property, or build on
it as many dwellings as you desire.
Many RDP house beneficiaries have decided, in contravention
of the law, to use ‘their’ properties as income generating
resources anyway. They are letting them out to other
desperate families while they go elsewhere, say, to where
they can find employment. Being unable to legally sell the
property to pursue employment opportunities in other cities,
forces them to do so illegally. And because it is illegal, they
‘sell’ the home at a much lower value than its true worth.
In 2012, Johannesburg metro official, Bubu Xuba, spoke with
Corruption Watch and told them that beneficiaries have to
remain in their allocated houses for at least eight years, and
then, if they wished to sell, first preference had to be given to
the State. If they try to sell before the period has elapsed or
give preference to someone besides the State, it "can be
regarded as fraud and the beneficiary can be charged with
committing a criminal act".
Only when dealing with the government, can a harmless
action such as deciding to sell your house put you in jail.
Furthermore, the allocation process itself is not transparent
and has led to reports of corruption. Some municipal officials
have accepted bribes from applicants low on the allocation list
to be moved to the top.
Clearly, this is not how transformation should occur. Poor,
mostly black South Africans are still being subjected to the
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discretionary whim of the executive government and are still
being denied property rights under our Constitution.
The urban township continues to exist today in much the same
form as during Apartheid. Municipalities own the land upon
which townships and the inhabitants are unable to legally sell,
let or mortgage the property they occupy. They cannot regard
‘their’ properties in the same way as other, mostly white,
South Africans do in the suburbs.
This deprivation of ownership leads directly to a lack of
investment in these properties by inhabitants and the absence
of a property market. If we wish to see townships become
middle-class suburbs, ownership must be extended to the
deprived millions; not threatened under a regime of
expropriation.
The experiment of State ownership – or State ‘custodianship’
– has clearly failed and produced bland, poor and unappealing
areas where the government does not care to maintain the
plots and homes it officially owns. Only private owners have
the incentive to put time and effort into and develop their own
property. It is unthinkable that, for some, “land reform” in
South Africa seems to mean more of what we had during
Apartheid, and not the extension and strengthening of
property rights for the poor and vulnerable.
If government is serious about land reform, it must shelve its
plans to amend the Constitution and start doing what the
Constitution obligates it to do: Secure the tenure of those who
have insecure tenure because of past racial discrimination.
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Land reform is meaningless if there is an absence of private
property rights.
5.2

Megafarming

The Subdivision of Agricultural Land Act164 is an Apartheid
law and a problem few people know about. It has contributed
to the unnecessary concentration of property ownership in a
small number of hands because it disallows owners of
agricultural land from subdividing their property and selling
those subdivided plots to others without the permission of the
Minister of Agriculture.
The justification behind this Act is to prevent land that is
agriculturally useful from being used for other forms of
development or being divided into portions so small that they
are no longer agriculturally viable.
This is problematic for two reasons. Firstly, having to obtain
someone's "permission" to subdivide one's own property is
insulting and implies that one is not truly the owner of that
property. Secondly, this law has stood in the way of affordable
pieces of agricultural property being "redistributed" on the
open market by, for instance, prohibiting farmers from selling
parts of their farm to their employees.
If South Africa is to take ownership seriously – as a departure
from Apartheid thinking – then government must stand back
and allow nature and commerce to take their course.
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Subdivision of Agricultural Land Act (70 of 1970).
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5.3

State-owned land

In 2001, the Demographic Information Group and Population
of SA (Popsa) found that a quarter of land in SA was owned by
municipal government. According to the Department of Land
Affairs, in 2009 national and provincial governments owned
about 25-million hectares of land.
According to some, by 2013, the total State ownership of land
appears to have decreased to about 14% of all land in the
country. By contrast, in 2017 another report revealed that
government owned around 25% of the surface of South
Africa.165
It also remains unclear for which departments and for what
purposes land is being held. As recently as 2007, some
departments did not know they had been allotted land as
reflected in the deeds registry. This can be partly attributed to
the complex and confusing nature of Apartheid land law
inherited by the government.
Giving State land to the poor is the surest, cheapest, and
fastest way for government to realise its constitutional
obligation to bring about equitable access to land.
It would cost the government very little to hand over its idle
property to deserving, poor, disadvantaged individuals and
families.
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5.4

Voluntary schemes

Government has revealed plans to enable farmers to
voluntary donate or sell property for land reform purposes
online.166 This is a commendable course of action, but should
be considered an alternative rather than an addition to
expropriation without compensation. The donating or selling
of land from a single farm could lead to joint ventures where
the established farmer, still secure in their property rights,
would assist and develop the emerging farmer, leading to
shared prosperity.
Other voluntary measures government could take is to
provide tax incentives for agriculturalists who indeed cede
land for land reform purposes. This could be done by, for
instance, significantly reducing or eliminating property taxes
or relaxing certain regulations that apply to agricultural
businesses. Full exemptions from the national minimum wage
are another such example.
These alternatives respect the integrity and sanctity of private
property while also making land reform a desirable and
achievable programme that ordinary South Africans can
participate in.
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6.

Conclusion

The historic negotiated settlement reached at the Convention
for a Democratic South Africa (CODESA) and later in the
Constitutional Assembly in the 1990s was not, contrary to the
beliefs of some, a settlement between far-right white racists
and far-left black communists. The reality is far more nuanced.
The National Party, by the middle of the 1980s, had almost
entirely abandoned Apartheid ideologically. When the
Conservative Party split with the Nationalists in 1982, it took
virtually all the ideological adherents of Apartheid with them.
The Nationalists retained their authoritarian spirit, however,
and continued to insist on South Africans obeying many of the
unjust laws that were on the books. Toward the end of that
decade, however, in both principle and policy, the Nationalists
had adopted practically every major tenet of liberal
democracy that had been advocated by anti-racists in the
African National Congress, the Liberal Party, the United
Democratic Front, and the Progressive Party, since the
beginning of the century. This came as an upset to the liberals,
as the Progressive Party lost some representation in
Parliament in 1987 and was almost entirely wiped out
politically, as the Democratic Party, in 1994. But the pragmatic
reorientation of the National Party was very beneficial to
South Africa, given that in the economic sphere, at least, it had
ceased the enforcement of certain Apartheid regulations
whilst repealing others. The African National Congress (ANC),
in turn, had been in favour of the entrenchment of individual
and property rights in a supreme constitution since its
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establishment. The ANC’s proposed bills of rights in 1943167
and 1945168 were inspired by the Atlantic Charter, thereby
seeking, according to Janet Robertson, “freedoms which
democrats outside South Africa regarded as inalienable
rights”.169 Importantly, the ANC wanted protection for the
right to land ownership. Both the ANC’s 1923 and 1943/1945
bills of rights sought the entrenchment of property rights as
an individual right founded in the British common law
tradition.170 The Nationalists and ANC thus met one another
where they were inevitably going to meet: Constitutionalism
and liberal democracy.
The Constitution we have today is not a confusing text with
unbridgeable ideological contradictions, but one that balances
a multitude of complementary considerations. Section 25 of
the Constitution, the right to property, is unique in the world,
and consists of several elements: The protection of existing
property rights, the expansion of property rights to those who
do not yet have them, and the restitution of property rights
that have been dispossessed.
This is precisely what the FMF advocated for at the time. The
injustices of the past as they regard property rights had to be
redressed, and this could only be done through restitution and
securing insecure rights. The Constitution recognises this and
167
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obliges government to do exactly that. Amending the supreme
law is unnecessary, and that is reason enough to abandon the
Amendment Bill. Constitutions are meant for the ages and
engaging in unnecessary amendment processes undermines
constitutional legitimacy and constitutionalism. The content
of the Amendment Bill is itself incredibly dangerous, and
makes ownership more insecure than it already is.
It is an imperative for the ad hoc committee to abandon the
Amendment Bill.
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